
Trademark Trial and Appeal Board Electronic Filing System. https://estta.uspto.gov

ESTTA Tracking number: ESTTA1143550

Filing date: 06/29/2021

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92025859

Party Plaintiff
Empresa Cubana Del Tabaco d.b.a Cubatabaco

Correspondence
Address

MICHAEL R. KRINSKY
RABINOWITZ BOUDIN STANDARD KRINSKY & LIEBERMAN PC
14 WALL ST, STE 3002
NEW YORK, NY 10005
UNITED STATES
Primary Email: mkrinsky@rbskl.com
Secondary Email(s): dgoldstein@rbskl.com, lfrank@rbskl.com
212-254-1111

Submission Other Motions/Submissions

Filer's Name Lindsey Frank

Filer's email lfrank@rbskl.com, mkrinsky@rbskl.com, dgoldstein@rbskl.com

Signature /Lindsey Frank/

Date 06/29/2021

Attachments CharlesLinehan_PDFTran.pdf(1009512 bytes )
Linehan Ex. 01_p1.pdf(4357794 bytes )
Linehan Ex. 01_p2.pdf(2022792 bytes )
Linehan Ex. 02.pdf(1102890 bytes )
DeanJGluth_PDFTran.pdf(1594708 bytes )
DeanJGluth_1.pdf(5581553 bytes )
DeanJGluth_2.pdf(1128074 bytes )
DeanJGluth_3.pdf(582249 bytes )
SusanBailey_PDFTran.pdf(4253286 bytes )
SusanBailey_1.pdf(2410173 bytes )
SusanBailey_2.pdf(2679250 bytes )
SusanBailey_3.pdf(2542693 bytes )
SusanBailey_4.pdf(2791474 bytes )
SusanBailey_5.pdf(1050183 bytes )
SusanBailey_6.pdf(1121492 bytes )
SusanBailey_7.pdf(1197875 bytes )
SusanBailey_8.pdf(4164531 bytes )
SusanBailey_9.pdf(3603876 bytes )
SusanBailey_10.pdf(730604 bytes )

https://estta.uspto.gov


IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 
 

Oral Cross-Examination, Re-Direct and Re-Cross Examination of  
Charles Linehan, dated March 31, 2021 

 
 
 
 
 
 
 
 
 
 
 
 
* At Respondent’s request and solely in order to facilitate the orderly presentation of testimony 
in this proceeding, Petitioner has agreed to file this transcript even though Respondent noticed 
this oral examination.  
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2            IN THE UNITED STATES

        PATENT AND TRADEMARK OFFICE
3                 BEFORE THE

     TRADEMARK TRIAL AND APPEALS BOARD
4
5 In the matter of Trademark Registration

No. 1147309
6 For the mark COHIBA

Date registered:  February 17, 1981
7 -and-

In the matter of Trademark Registration
8 No. 1898273

For the mark COHIBA
9 Date Registered:  June 6, 1995

_______________________
10
11 EMPRESA CUBANA DEL       )

TABACO, d.b.a.           )
12 CUBATABACO,              )

            Petitioner,  )
13                          ) Cancellation

         vs.             ) No. 92025829
14                          )

GENERAL CIGAR CO., INC.  )
15 and CULBRO CORP.,        )

            Respondents. )
16 _______________________  )
17

  REMOTE CROSS-EXAMINATION DEPOSITION OF
18               CHARLES LINEHAN

     TAKEN UNDER PROTEST BY RESPONDENT
19             New York, New York

         Wednesday, March 31, 2021
20
21
22 Reported By:
23 CATHI IRISH, RPR, CRR, CLVS
24
25

Page 1

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1

2

3

4

5

6

7

8                   March 31, 2021

9                   3:10 p.m.

10

11          Remote deposition of CHARLES

12     LINEHAN, with all participants

13     appearing via videoconference, before

14     Cathi Irish, a Registered Professional

15     Reporter, Certified Realtime Reporter,

16     and Notary Public of the State of

17     New York.

18
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20

21

22

23

24

25
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1

2 A P P E A R A N C E S:

3

4

5     RABINOWITZ BOUDIN STANDARD KRINSKY

6     & LIEBERMAN

7     Attorneys for Petitioner

8          45 Broadway

9          Suite 1700

10          New York, New York 10006

11     BY:  LINDSEY FRANK, ESQ.

12

13

14     DLA PIPER LLP (US)

15     Attorneys for Respondents

16          2000 Avenue of the Stars

17          Suite 400 North Tower

18          Los Angeles, California 90067

19     BY:  ANDREW L. DEUTSCH, ESQ.

20

21

22 ALSO PRESENT:

23     Michael Correia, Veritext concierge

24

25
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1

2          MR. DEUTSCH:  This deposition is

3     being taken under protest pursuant to

4     Trademark Trial and Appeal Board of

5     Manual of Procedure 707(b)(3) and 37

6     CFR §2.123(e)(3) on the basis of

7     inadequate or improper disclosure.

8     General Cigar Company, Inc., though

9     respondent, tends to object to the

10     receipt of Mr. Linehan's rebuttal

11     testimony in evidence and will upon

12     receipt of the final transcript of the

13     deposition move to strike

14     Mr. Linehan's rebuttal declaration

15     from the record.

16          I will ask the court reporter to

17     put the words cross-examination

18     deposition taken under protest by

19     respondent on the cover of the

20     transcript of the deposition.

21          And with that would you please

22     swear the witness?

23 C H A R L E S    L I N E H A N,   called

24     as a witness, having been duly sworn

25     by a Notary Public, was examined and
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1                   LINEHAN

2     testified as follows:

3          MR. DEUTSCH:  Could I ask the --

4     Mr. Michael, could you put up the

5     declaration of Mr. Linehan as one of

6     the documents I've sent to you?

7          (Linehan Exhibit 1, declaration,

8     marked for identification.)

9          MR. DEUTSCH:  We don't have a

10     means, unfortunately, of -- as far as

11     I can tell of tagging this with an

12     exhibit so this is going to be deemed

13     Linehan Exhibit 1 and at a later point

14     when we can, we'll apply the

15     appropriate TTAB label to it.

16          Michael, could you please page

17     through the document?

18 EXAMINATION

19 BY MR. DEUTSCH

20     Q.   Mr. Linehan, my question to you

21 is going to be is this your declaration,

22 did you sign it?

23     A.   That appears to be my declaration

24 and that is my signature on page 3.

25          VERITEXT CONCIERGE:  I'm
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1                   LINEHAN

2     scrolling through the whole document

3     so that you can see the exhibits as

4     well as the declaration.

5          MR. DEUTSCH:  Yes, please scroll

6     all the way to the end of the

7     document.

8          That's the end of the document.

9 BY MR. DEUTSCH:

10     Q.   Mr. Linehan, having now seen the

11 entire document, is this the declaration

12 that you made and which has been submitted

13 in this case by the petitioner Empresa

14 Cubana del Tabaco?

15     A.   Yes, it is.

16     Q.   Did you sign this declaration on

17 the date that appears on the third page, I

18 believe third page, February 3, 2021?

19     A.   Yes, I did.

20          MR. DEUTSCH:  Can we now put up

21     what we'll deem as Exhibit 2 which is

22     the LinkedIn profile of Mr. Charles?

23     Can you just page down through this

24     document to the bottom?

25          (Linehan Exhibit 2, LinkedIn
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1                   LINEHAN

2     profile, marked for identification.)

3 BY MR. DEUTSCH:

4     Q.   Mr. Linehan, can you -- do you

5 know what this document is?

6     A.   It appears to be a résumé culled

7 from my LinkedIn page.  I have never

8 actually looked at it in this format but

9 that is what it appears to be.

10     Q.   Did you draft the résumé that

11 appears on your LinkedIn page?

12     A.   No, I did not.

13     Q.   Who did the drafting of that, if

14 you know?

15     A.   Well, I don't know.

16     Q.   Okay.  Let's go through it and

17 see if it's accurate first of all.  Let's

18 go back to the bottom of the document,

19 please.  Just show the education page.

20 Are all the entries on the education page

21 accurate, are those the schools you

22 attended?

23     A.   Yes, those are accurate.

24     Q.   Okay.  Can you page up, please?

25 We'll start with this states assistant
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1                   LINEHAN

2 district attorney 2001, January 2013.

3 What county or jurisdiction were you an

4 assistant district attorney in?

5     A.   I was an assistant DA in New York

6 County, Manhattan.

7     Q.   Did you become an assistant DA

8 upon graduation from law school?

9     A.   After taking the bar that summer,

10 yes, I was sworn in in September 2001, I

11 believe.

12     Q.   And the information that's shown

13 there, is that fully accurate?

14     A.   That is all accurate, yes.

15     Q.   Where it says public corruption

16 unit 2013-present, is that accurate?

17     A.   No, it was accurate at the time

18 that I entered that information into my

19 LinkedIn page which would have been in

20 2016.

21     Q.   Okay.  So the next entry is

22 senior investigative counsel, January 2013

23 to April 2014.  That also was in your

24 capacity as a New York County assistant

25 district attorney; is that correct?
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1                   LINEHAN

2     A.   That is correct.

3     Q.   Could you please page up to the

4 next entry?  The next entry is deputy

5 chief public corruption unit, April 2014

6 to May 2016.  Is that information

7 accurate?

8     A.   Yes, it is.

9     Q.   Okay.  And could you page up

10 further, please?  Now, this shows that you

11 then became employed by K2 Intelligence;

12 is that correct?

13     A.   Correct.

14     Q.   Why did you leave the New York

15 County direct attorney's office to move to

16 K2 Intelligence?

17     A.   My wife and I had our second

18 child and she is also and was then and

19 still is employed by the Manhattan DA's

20 office and it was not feasible to raise a

21 family on two government salaries so I

22 chose to go into private practice.

23     Q.   What is the -- or was at the time

24 you worked for it the business of K2

25 Intelligence?
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1                   LINEHAN

2     A.   K2 Intelligence is an

3 intelligence and investigative firm.  It

4 also does anti-money laundering work.  It

5 does construction monitoring but at its

6 core, it was -- it's a company that does

7 investigative work and it was the sort of

8 second generation of Kroll, Inc. and run

9 by Jeremy Kroll and Jules Kroll.

10     Q.   So the K in K2 stands for Kroll?

11     A.   I believe it does, yes.

12     Q.   Okay.  Have you ever been

13 licensed in any state as a private

14 investigator or private detective?

15     A.   No, I have not.

16     Q.   I'm sorry, do you have something

17 else to say?

18     A.   I was just going to say in my

19 work at K2 Intelligence and at QRI, I

20 worked under the license of the

21 investigative firm.

22     Q.   So the firm itself holds the

23 license as opposed to the individuals

24 within the firm?

25     A.   Correct, unless we're doing work
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1                   LINEHAN

2 in a state where we don't hold a license,

3 then we actually hire a private

4 investigator in that state who is

5 licensed, and that private investigator's

6 license covers our work there.

7     Q.   Could you describe in general the

8 type of investigative work you did while

9 you were employed by K2 Intelligence?

10     A.   Sure.  I can speak generally

11 about it.  I came to K2 as an employee in

12 the business intelligence and

13 investigations group, and there I engaged

14 in various kinds of corporate

15 investigations mostly, some work with our

16 private client services group doing

17 cyber-related investigative work.

18          And then I was promoted to

19 managing director and head of construction

20 and real estate services where I ran their

21 construction and real estate services

22 practice which, as I said before, was

23 mainly engaged in construction monitoring.

24     Q.   Did you engage in that position

25 in what I would call field work, going to
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1                   LINEHAN

2 job sites and doing actual investigation?

3     A.   In the construction and real

4 estate services practice?

5     Q.   Yes.

6     A.   No, I was running the practice so

7 there were people that were working for me

8 that went out on-site and conducted

9 interviews with construction workers and

10 things like that, but I was mostly in the

11 office.  Occasionally there was a case

12 that would require investigative work and

13 because of my background with the DA's

14 office and extensive experience

15 interviewing individuals on more complex

16 investigations, I would often do that work

17 myself.

18     Q.   And the next entry on the

19 LinkedIn résumé, is that accurate, the

20 reference to QRI, Quest Research &

21 Investigations?

22     A.   That is accurate, yes.

23     Q.   Are you still managing director

24 of that organization?

25     A.   Yes, I am.
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1                   LINEHAN

2     Q.   And what are your

3 responsibilities as a managing director?

4     A.   To run investigations for the

5 firm and also to develop business for the

6 firm.

7     Q.   What is the business of QRI, what

8 kind of investigations?

9     A.   QRI is a private investigative

10 and research firm.  We do a lot of

11 corporate investigative work, a lot of

12 work in the public interest, supporting

13 various causes, environmental causes or

14 criminal justice causes.  We get a lot of

15 exoneration work.  Sort of a wide range of

16 investigative work.

17     Q.   I see.  And what is the

18 responsibility of the managing director --

19 first of all, are you the only managing

20 director at QRI?

21     A.   I am the only managing director,

22 although -- yes, I am the only managing

23 director.

24     Q.   You have people who work for you?

25     A.   No, I do not.
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1                   LINEHAN

2     Q.   How many employees are there at

3 QRI?

4     A.   I think we have about nine at

5 this point.  I'm not exactly sure but it's

6 between eight and 10.

7     Q.   How many of those are

8 investigators?

9     A.   The titles are I believe range

10 from like analyst to director to managing

11 director to partner.  So you know, I guess

12 below me there are probably six to seven

13 people and then it's me and the two

14 partners, and we're all -- the thing about

15 QRI is we're a small shop and so we all

16 sort of pitch in at all different levels.

17 So I actually do a lot of the

18 investigative work myself.

19     Q.   So it would be common for you to

20 do what I previously described as field

21 work on an assignment for a client?

22     A.   Absolutely.

23     Q.   The last entry in your résumé, if

24 you'll page to the top, is

25 Linehan+Brindle-Khym LLP Partner.  Is that
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1                   LINEHAN

2 a law firm?

3     A.   Yes, it is.

4     Q.   So are you also active as an

5 attorney?

6     A.   Yes, I am.

7     Q.   So you're functioning

8 simultaneously as an attorney and as a

9 managing director of QRI; is that correct?

10     A.   At Linehan+Brindle-Khym I

11 function as an attorney.  At QRI I

12 function as a managing director, private

13 investigator.

14     Q.   So you don't provide legal

15 services at or to QRI; is that correct?

16     A.   That is correct.

17     Q.   And what is the specialization,

18 if any, of the law firm of

19 Linehan+Brindle-Khym?

20     A.   Linehan+Brindle-Khym focuses

21 primarily on exoneration work and civil

22 rights as well as on criminal defense, and

23 then occasionally if someone wants to hire

24 the law firm to handle some internal

25 investigative work, we will also do that
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1                   LINEHAN

2 but we generally refer them to QRI.

3     Q.   Have you been retained by any

4 party or counsel in this case?

5     A.   We were retained, QRI was

6 retained by Mr. Frank's firm in this case.

7     Q.   When was it retained?

8     A.   It was either January or

9 February.  I'm not sure of the exact date.

10     Q.   Did QRI and Mr. Frank's firm

11 enter into a written retainer agreement?

12     A.   I believe they did but I did

13 not -- I was not a part of the

14 negotiations so I don't know for sure.

15     Q.   Did you sign any such agreement?

16     A.   I did not personally, no.

17     Q.   Did you ever see any such

18 agreement?

19     A.   I have not seen it, no.

20     Q.   Do you have knowledge of the

21 terms of the agreement as far as

22 compensation to QRI is concerned?

23     A.   I can speculate but I won't --

24 I'm familiar with engagement, with

25 engagement terms generally at QRI but I
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1                   LINEHAN

2 don't know the exact terms of this one.

3     Q.   Do you know how much QRI is

4 getting paid for its work on behalf of

5 Mr. Frank's firm?

6     A.   I do not.

7     Q.   Do you know is it typical for an

8 engagement of this nature to be charged on

9 an hourly rate basis?

10     A.   Yes, it is.

11          MR. FRANK:  Objection.

12 BY MR. DEUTSCH:

13     Q.   Do you understand that this

14 engagement is being charged at an hourly

15 rate basis?

16          MR. FRANK:  Objection.

17 BY MR. DEUTSCH:

18     Q.   You can answer.

19     A.   Yes, it is being charged on an

20 hourly rate basis.

21     Q.   What's your hourly rate?

22     A.   $400 an hour.

23     Q.   How many hours have you put into

24 this project so far?

25     A.   I don't know exactly.
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1                   LINEHAN

2          MR. FRANK:  Objection.

3 BY MR. DEUTSCH:

4     Q.   Have you been involved in any

5 invoices to Mr. Frank's firm for your work

6 on this project so far?

7     A.   I have not sent any invoices

8 personally.  I've billed my time.

9     Q.   And how do you bill your time?

10     A.   I --

11     Q.   How did you bill your time in

12 this instance?  Let me be more specific.

13     A.   I input my time into a time

14 management system similar to what you do

15 at a law firm.

16     Q.   How many hours have you inputted

17 into the system so far for this particular

18 assignment?

19     A.   I don't know exactly.

20     Q.   Can you approximate?

21          MR. FRANK:  Objection.

22 BY MR. DEUTSCH:

23     Q.   You can still answer.

24     A.   I worked a full day on this when

25 I went out in the field to these locations
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1                   LINEHAN

2 so I would say again it's an estimate.

3 That day in addition to prep for this

4 deposition and preparing the declaration

5 after I returned, sending the materials

6 that I collected to Mr. Frank, I'm going

7 to say somewhere in the neighborhood of

8 two days or around 16 hours but again, I

9 can't -- I have no way of knowing exactly

10 what it is.

11     Q.   Do you have a different hourly

12 rate for giving testimony or providing

13 declarations that are submitted in lieu of

14 testimony?

15     A.   No, I do not.

16          MR. FRANK:  Objection.

17 BY MR. DEUTSCH:

18     Q.   Do you expect to receive any

19 further payment for your work on this

20 matter following your deposition today?

21     A.   No.

22     Q.   Is any portion of the payments

23 that you or your company, QRI, is going to

24 receive conditioned on finding evidence

25 that's favorable to Cubatabaco?
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1                   LINEHAN

2     A.   No.

3     Q.   Can you tell me how you or if not

4 you, QRI were originally contacted by

5 Mr. Frank for this assignment?

6     A.   I don't know.

7     Q.   The contact was not made to you;

8 is that accurate?

9     A.   That's accurate.

10     Q.   Do you know to whom within QRI

11 the contact was made?

12     A.   I believe the contact was made

13 with Tyler Maroney, one of the partners in

14 the firm.

15     Q.   Do you know if QRI has ever done

16 any work previously for the Rabinowitz

17 Boudin firm, which is Mr. Frank's firm?

18     A.   I do not know.

19     Q.   Do you know if QRI has done any

20 previous -- previously done any work for

21 the petitioner in this case, Empresa

22 Cubana del Tabaco?

23     A.   I do not know.

24     Q.   Do you know if QRI has previously

25 done any work for any Cuban-owned state
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1                   LINEHAN

2 enterprise?

3     A.   I do not know.

4     Q.   Have you or QRI ever been

5 involved in any investigation involving

6 cigars?

7     A.   I do not know.

8     Q.   Are you a cigar smoker?

9     A.   I am not.

10     Q.   Have you ever purchased cigars

11 for anyone else?

12     A.   Can you be more specific?

13     Q.   Have you ever purchased cigars at

14 retail to give to someone else?

15     A.   I do not recall.

16     Q.   Okay.  Do you have any knowledge

17 as to the qualities of cigars?

18          MR. FRANK:  Objection.

19 BY MR. DEUTSCH:

20     Q.   You can answer.

21     A.   I just can't hear what everybody

22 is saying.

23     Q.   Crosstalk, I realized.  Do you

24 believe you have any specific knowledge

25 regarding the quality of cigars?
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1                   LINEHAN

2          MR. FRANK:  Objection.

3          THE WITNESS:  No, I do not

4     believe that I have any knowledge

5     regarding quality of cigars.

6 BY MR. DEUTSCH:

7     Q.   Prior to being engaged by

8 Mr. Frank's firm, were you aware of a

9 dispute between my client, General Cigar

10 Company, Incorporated and Mr. Frank's

11 client, Empresa Cubana del Tabaco

12 concerning the ownership of the United

13 States trademark Cohiba for cigars?

14     A.   No, I was not aware.

15     Q.   How did you first become aware --

16 withdraw that.

17          How is it that you became the QRI

18 employee assigned to this particular

19 project?

20          MR. FRANK:  Objection.

21          THE WITNESS:  Can I answer?

22 BY MR. DEUTSCH:

23     Q.   Yes, you may answer.

24     A.   I received an e-mail from Tyler

25 Maroney connecting me to Lindsey Frank
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1                   LINEHAN

2 explaining that we had been engaged by

3 Mr. Frank's law firm and asking me to

4 handle the work on the case.

5     Q.   Did you subsequently have any

6 communications with Mr. Frank?

7     A.   Yes, I did.

8     Q.   How soon after receiving the

9 e-mail from the gentleman in your firm did

10 you have your first contact with

11 Mr. Frank?

12     A.   I believe Mr. Frank and I

13 communicated by e-mail that same day and

14 then had a phone call that same week.

15     Q.   Is today actually the first day

16 you've seeing Mr. Frank's face?

17     A.   I don't believe so but I can't

18 say for sure.

19     Q.   Did you ever meet him face to

20 face before at any time?

21     A.   Not in person.  I'm not sure if

22 we've been on a Zoom before or not.  These

23 days it's hard to remember.

24     Q.   True.

25          Did anyone else within QRI other

Page 23

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   LINEHAN

2 than yourself work on this project?

3          MR. FRANK:  Objection.

4          THE WITNESS:  Not that I'm aware.

5 BY MR. DEUTSCH:

6     Q.   What do you understand the nature

7 of the assignment you received from

8 Mr. Frank to be?

9     A.   To visit three locations --

10          MR. FRANK:  I'm going to object

11     and direct the witness not to answer

12     that question on the basis of work

13     product.

14          MR. DEUTSCH:  Lindsey, what's the

15     work product?  The instruction to an

16     investigator as to what he is to do

17     which is then set forth -- or what he

18     did is then set forth in a declaration

19     is not privileged material and it's

20     not work product.

21          MR. FRANK:  If you're asking

22     about the content of our conversation

23     or information that would reveal the

24     content of our conversation, then it

25     would be work product.
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2          MR. DEUTSCH:  It's not

3     privileged.  It's not an

4     attorney/client privileged

5     communication which is what you're

6     talking about.  The assignment that

7     you give to an investigator telling

8     them to go out and do something is not

9     part of the mental impressions or case

10     assessment of an attorney.  And if his

11     declaration or his live testimony were

12     to be given, it's a perfectly proper

13     question to say what were you assigned

14     to do before you ask him what he did.

15     So --

16          MR. FRANK:  You asked him what

17     his understanding of what he was asked

18     to do.  If you want to ask him what he

19     was asked to do, I would not object.

20          MR. DEUTSCH:  Okay.  It's really

21     a form objection.  All right, I'll

22     take that correction.

23 BY MR. DEUTSCH:

24     Q.   Mr. Linehan, what did Mr. Frank

25 tell you to do as an investigator in this
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2 matter?

3     A.   He told me to go to three

4 convenience store locations in New Jersey

5 and to make purchases of various tobacco

6 products, to take pictures of the outside

7 of the location and some pictures of the

8 inside of the location, and then to keep

9 the tobacco products and get an itemized

10 receipt and send those all back to him and

11 that was the assignment.

12     Q.   Do you live in New Jersey?

13     A.   I do not.

14     Q.   Is your place of business in

15 New Jersey?

16     A.   No, it is not.

17     Q.   Can we go to Exhibit 1, please?

18 That's the declaration.  Can we go to the

19 first page?  Could we go to paragraph 2

20 which splits in two pages?

21          MR. FRANK:  I'm sorry to

22     interrupt.  Mr. Linehan also has his

23     own copy of his declaration.  Can he

24     refer to that?

25          MR. DEUTSCH:  Absolutely.  This
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2     will be easier because some paragraphs

3     split pages, but I want to have it up

4     on the screen just so we're all

5     talking about the same thing at the

6     same time.

7          MR. FRANK:  Makes sense.

8 BY MR. DEUTSCH:

9     Q.   I'm going to ask you about

10 paragraph 2 of your declaration,

11 Mr. Linehan.

12     A.   Okay.

13     Q.   The first sentence of which says,

14 "On January 28, 2021, I went to the Sunoco

15 gas station located on 239 Route 17 North

16 in Maywood, New Jersey"; is that correct?

17     A.   That is correct.

18     Q.   And you, in fact, did go to that

19 gas station on that day; is that correct?

20     A.   That is correct.

21     Q.   Had you ever used that gas

22 station prior to that date?

23     A.   I don't recall.

24     Q.   Do you frequently have occasion

25 to be in Maywood, New Jersey?
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2     A.   No.

3     Q.   So it's fair to say you only went

4 there because you were instructed by the

5 party that hired you to go there; is that

6 correct?

7     A.   That is correct.

8     Q.   Paragraph 2 goes on to say that

9 you made four purchases at the Sunoco gas

10 station in Maywood, a Cohiba Blue cigar

11 for $11.95, a pack of Swisher Sweets for

12 99 cents, a pack of Black & Mild, five

13 cigars, for $6.05 and a pack of three

14 cigarillos of Dutch Masters for $3.99.

15          Did you, in fact, make those

16 purchases?

17     A.   Yes, I did.

18     Q.   Were you instructed by Mr. Frank

19 to buy specifically a pack of Swisher

20 Sweets, a pack of Black & Mild and a pack

21 of Dutch Masters?

22     A.   I don't recall.

23     Q.   Were you instructed by Mr. Frank

24 to buy a Cohiba brand cigar?

25     A.   Yes.
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2     Q.   Do you know why you bought cigars

3 on that occasion at that gas station other

4 than the Cohiba brand cigar?

5     A.   Mr. Frank gave me additional

6 instructions --

7          MR. FRANK:  Objection.  Can you

8     read back the question?  I'm sorry.

9          (Record read.)

10          MR. FRANK:  I'm going to object

11     and direct the witness not to answer

12     on the basis of work product to the

13     extent that his understanding is based

14     on any strategic decisions in the

15     case.

16          MR. DEUTSCH:  I'm going back to

17     my question.

18 BY MR. DEUTSCH:

19     Q.   I asked you do you know why you

20 bought cigars on that occasion at that gas

21 station other than the Cohiba brand cigar

22 and you were about to answer.  I'll phrase

23 it a different way.

24          Did Mr. Frank instruct you to buy

25 cigars other than Cohiba cigars during
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2 this investigation?

3     A.   Yes.

4     Q.   Did he give you a description of

5 the other cigars you were to purchase

6 other than the Cohiba brand cigars?

7     A.   He did but I don't recall the

8 exact description.

9     Q.   Did he give you specific brand

10 names to purchase?

11     A.   Yes.

12     Q.   And were those brand names

13 Swisher Sweets, Black & Mild and Dutch

14 Masters?

15     A.   I believe so, yes.

16     Q.   And, in fact, since you have your

17 declaration in front of you, you bought

18 the same -- I'm sorry.  At the -- I'm

19 going to go into this in more detail but

20 at the second store you visited, you

21 bought Dutch Masters and Black & Mild and

22 at the third store you visited you bought

23 Swisher Sweets, Dutch Masters and Black &

24 Mild; is that correct?

25     A.   That is correct.
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2     Q.   All right, let's take a look at

3 the Annex 1 photographs to your

4 declaration.  That's the page after that

5 one.  It's a full page photograph.  That

6 one there.

7          Okay.  This is a photograph you

8 took on January 28, 2021; is that correct?

9     A.   That is correct.

10     Q.   This depicts the Sunoco gas

11 station located at 239 Route 17 North in

12 Maywood, New Jersey; is that correct?

13     A.   That is correct.

14     Q.   Could you go to the next

15 photograph, please?

16          MR. FRANK:  Just to be clear for

17     the record, we're looking at the

18     photograph with the candy.

19          MR. DEUTSCH:  Yes, I was going to

20     actually do that.  Don't worry, I'll

21     provide enough description to make the

22     record clear.

23 BY MR. DEUTSCH:

24     Q.   Now, we're looking at a

25 photograph of a rack of candy in the
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2 foreground and of snacks in the

3 background; is that correct?

4     A.   That is correct.

5     Q.   Were you instructed by Mr. Frank

6 to take pictures of candy and snacks?

7     A.   Not specifically, no.

8     Q.   Did he instruct you to take any

9 pictures inside of any of the stores that

10 he had directed you to visit?

11          MR. FRANK:  Objection, asked and

12     answered.

13 BY MR. DEUTSCH:

14     Q.   You can answer.

15     A.   Yes.

16     Q.   What did he instruct you to do

17 with respect to taking photographs?

18     A.   He asked me to take pictures of

19 the interior of the store sufficient to

20 describe the interior of the store.

21     Q.   And you took these photographs

22 for that reason; is that correct?

23     A.   That is correct.

24     Q.   Can we go to the next page?  The

25 next photograph, rather?  And this is a
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2 picture of a rack of nuts in the

3 foreground and bottled drinks in the

4 background; is that correct?

5     A.   That is correct.

6     Q.   And you took this photograph on

7 January 28, 2021 at the Maywood store?

8     A.   Yes, I did.

9     Q.   By the way, do you know how long

10 that Maywood store has been open?

11     A.   I do not know.

12     Q.   Did it look to you like the store

13 had been open for some time when you went

14 to shop there?

15          MR. FRANK:  Objection.

16 BY MR. DEUTSCH:

17     Q.   You can answer.

18     A.   I couldn't tell you.

19     Q.   All right.  The next photograph,

20 please.  This is another photograph that

21 you took at the Maywood store; is that

22 correct?

23     A.   That is correct.

24     Q.   On the left side are candy racks,

25 on the right side are some other form of
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2 candy and then there's some ice cream

3 lockers at the back; is that correct?

4     A.   That's correct.

5     Q.   Next photograph, please.

6          Now am I correct that this is the

7 photograph of the sales cash register area

8 taken at some distance; is that correct?

9     A.   That is correct.

10     Q.   And on the next photograph, stay

11 there if you would, please.  The next

12 photograph which I will ask you about is

13 of a picture that you have of cigars in a

14 display case.  Can that be seen in the

15 photograph that's right in front of us now

16 which is a photograph of the cashier's

17 area?

18     A.   No.

19     Q.   Okay.  Can we go to the next

20 photo?  What is this a photograph of?

21     A.   This is a photograph of some of

22 the cigar lockers that lined one aisle in

23 the store.

24     Q.   And could we go to the next page,

25 next photograph, excuse me?  This is
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2 somewhat out of focus but can you describe

3 what's shown in the photo?

4     A.   That is the aisle that I just

5 referred to.  There was one aisle in the

6 store that seemed to have mostly cigar

7 lockers with cigars in them.

8     Q.   Can you tell me which -- are you

9 able to identify on this photograph which

10 locker or portion of a locker that we saw

11 in the preceding photograph is located?

12     A.   Not exactly, no.  It was on the

13 right-hand side when facing in this

14 direction.

15     Q.   Is it your testimony -- this is

16 depicted again somewhat out of focus -- is

17 going all the way to the back of the

18 store, it's your testimony that everything

19 we see on the right side are cigar

20 lockers; is that correct?

21     A.   I believe so, yes.

22     Q.   What about on the left side,

23 there's some more cases there, is that

24 cigars, too?

25     A.   I believe so, yes.
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2     Q.   So how did you go about

3 purchasing the cigars that you testify in

4 your declaration you purchased?

5          MR. FRANK:  Objection.

6 BY MR. DEUTSCH:

7     Q.   What did you do?

8     A.   I went up to the counter and told

9 them that I wanted to purchase their least

10 expensive Cohiba cigar and then I believe

11 their least expensive Black & Mild,

12 Swisher Sweets and Dutch Masters to the

13 extent that they had those products.

14     Q.   What's the name of the person you

15 spoke to?

16     A.   I don't know.

17     Q.   Did you ask that person their

18 name?

19     A.   No, I did not.

20     Q.   Do you know who owns the Sunoco

21 gas station that you visited?

22     A.   No, I do not.

23     Q.   Did you look to see whether they

24 had licensed tobacco products --

25     A.   You broke up there a little bit.
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2          MR. FRANK:  I can't hear.

3          MR. DEUTSCH:  My suggestion,

4     Lindsey, I don't know how you can do

5     this, is you might want to go onto

6     mute.  Can you hear me now?

7          THE WITNESS:  Yes.

8          MR. DEUTSCH:  My Internet

9     connection is unstable but can you

10     hear me, Lindsey?

11          MR. FRANK:  Yes, I can hear you.

12     You're staticky I think for both the

13     witness and myself.  I'm not sure

14     about the court reporter.

15          MR. DEUTSCH:  We've had

16     occasional Internet problems at home.

17     Can you hear me now?

18          MR. FRANK:  Now it's a little bit

19     better.

20          (Mr. Deutsch disconnected.)

21          MR. FRANK:  You can go off the

22     record.

23          (Discussion off the record.)

24 BY MR. DEUTSCH:

25     Q.   Mr. Linehan, do you know if the
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2 store in Maywood that you made this

3 purchase at holds a license to sell

4 tobacco products from the State of

5 New Jersey?

6     A.   I do not.

7     Q.   I'm going to ask you to take a

8 look now at the very last photograph of

9 the Annex 1 to your declaration which I

10 understand to be -- well actually, it's

11 the next page.  Can you tell me -- you can

12 reference the copy you have.  Can you tell

13 me what we're seeing here?

14     A.   Yes, this is the itemized receipt

15 for the four items that I bought, the

16 cigar -- the Cohiba, the Swisher Sweets,

17 the Black & Mild and the Dutch Masters.

18     Q.   The single cellophane wrapped

19 cigar that we see, that is the -- I think

20 you asked for the least expensive Cohiba

21 cigar that they sold; is that correct?

22     A.   That is correct.

23     Q.   Do you know any other Cohiba

24 cigars that they sold other than that one

25 that you purchased, by which I mean brands
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2 or sub-brands?

3     A.   Are you asking did they sell

4 others or do I know them?

5     Q.   I'm asking do you know what the

6 -- did they sell other kinds of Cohiba

7 cigars?

8     A.   Yes, they did.

9     Q.   Do you know how many different

10 sub-brands of Cohiba cigars they sold?

11     A.   No, I don't.

12     Q.   Do you know what kinds of

13 sub-brands of Cohiba cigars they sold?

14          MR. FRANK:  Objection.

15          THE WITNESS:  Answer?

16 BY MR. DEUTSCH:

17     Q.   Yes.

18     A.   No, I do not.

19     Q.   Do you know how many Cohiba

20 cigars are sold in a year at this

21 location?

22     A.   No, I do not.

23     Q.   Do you know how many Cohiba

24 cigars are ordered by the owner of the

25 Sunoco gas station for sale in the course
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2 of a year?

3          MR. FRANK:  Objection.

4          THE WITNESS:  No, I do not.

5 BY MR. DEUTSCH:

6     Q.   Okay.  Do you know how long the

7 Cohiba Blue cigar depicted in this

8 photograph in your declaration was sitting

9 in that box before it was sold to you?

10     A.   No, I do not.

11     Q.   Did you ask the clerk at the gas

12 station where you made this investigation

13 how many Cohiba cigars they sell?

14     A.   No, I did not.

15     Q.   Did you ask the clerk who are the

16 typical purchasers of the Cohiba cigars

17 that they sell?

18     A.   No, I did not.

19     Q.   While you were there did you

20 observe anyone else purchasing a cigar at

21 that store?

22     A.   I don't believe so.

23     Q.   Have you ever been back to that

24 store?

25     A.   No, I have not.
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2     Q.   Let's move on in your declaration

3 and we'll go to paragraph 3.

4          Paragraph 3 is in front of us and

5 I'll ask you is it the case that on

6 January 28, 2021 you went to Capporino's

7 News & Liquors located at 528 Adams Street

8 in Hoboken, New Jersey?

9     A.   Yes.

10     Q.   Had you ever been to Capporino's

11 News & Liquors before that date?

12     A.   No.

13     Q.   Did you know it existed before

14 you went to this store?

15     A.   No.

16     Q.   Have you ever been to that store

17 since the occasion mentioned in your

18 testimony, that is to say after January

19 28, 2021?

20     A.   No.

21     Q.   Can you describe what you did in

22 that store on that day?

23     A.   I took pictures of the exterior,

24 I took pictures of the interior, and I

25 purchased a Cohiba cigar, a pack of Dutch
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2 Masters and a pack of Black & Mild.

3     Q.   Did you inquire of the clerk as

4 you had inquired at the Maywood store to

5 sell you the least expensive Cohiba that

6 they had?

7     A.   Yes.

8     Q.   And in return, the clerk gave you

9 a Cohiba Black which you purchased for

10 $27.99; is that correct?

11     A.   That is correct.

12     Q.   What was the name of the clerk?

13     A.   I don't know.

14     Q.   Did you ask the clerk to give you

15 his name?

16     A.   No, I did not.

17     Q.   Do you know who the owner of

18 Capporino's News & Liquors is?

19     A.   No, I do not.

20     Q.   Do you know whether Capporino's

21 News & Liquors holds a license to sell

22 tobacco products issued by the State of

23 New Jersey?

24     A.   No, I do not.

25     Q.   I see that you did not purchase a
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2 Swisher Sweets pack at this store,

3 although you did at the other two you

4 visited.  Why is that?

5     A.   I don't believe they had them.  I

6 asked for them and they did not have them.

7     Q.   If we can turn to Annex 2 which

8 is I believe photographs you say you took.

9          So this is the photograph -- what

10 is this a photograph of?

11          MR. FRANK:  Excuse me, you're on

12     the first page; is that correct,

13     Mr. Deutsch?

14 BY MR. DEUTSCH:

15     Q.   Yes, the first page of Annex 2 to

16 your declaration.  Is this a photograph

17 you took?

18     A.   Yes, it is.

19     Q.   What is it a photograph of?

20     A.   It is a photograph of the

21 exterior of the store, Capporino's, where

22 I bought the products that we were just

23 discussing.

24     Q.   Is this primarily a commercial

25 business district or is this a residential
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2 or something else?

3     A.   It appeared to be a residential

4 district.

5     Q.   If we go to the second picture of

6 Annex 2 to your declaration, is this a

7 photograph you took?

8     A.   Yes.

9     Q.   And what is it a photograph of?

10     A.   It is a photograph of part of the

11 interior store at that location.

12     Q.   And what we see mostly is lottery

13 and scratch-off tickets; is that correct?

14     A.   That appears to be so, yes.

15     Q.   And then candy at the lower end

16 of the photograph; is that correct?

17     A.   Correct.

18     Q.   Is this at the cashier's area for

19 that store?

20     A.   I don't recall.

21     Q.   So let's take a look at the next

22 photograph that you took.  This is another

23 photograph that you took at the Hoboken

24 store; is that correct?

25     A.   That is correct.
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2     Q.   Is this looking back towards the

3 front of the store?

4     A.   I do not recall.

5     Q.   Okay.  The right side of the next

6 photograph -- I'm sorry.  This is a

7 photograph of a cold drinks locker in the

8 store; is that correct?

9     A.   That is correct.

10     Q.   Did Mr. Frank instruct you to

11 take pictures of a cold drinks locker?

12     A.   Not specifically, no.

13     Q.   Let's go to the next picture.

14 This is another picture that you took in

15 that store; correct?

16     A.   Correct.

17     Q.   Showing snacks, soap, wipes,

18 flour, cookies and things of that sort;

19 correct?

20     A.   Correct.

21     Q.   Is this another photograph you

22 took within the same store in Hoboken?

23     A.   Yes, it is.

24     Q.   And then the final photograph

25 is -- can you tell me what this is?
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2     A.   This is a photograph of the three

3 purchases that I made in that store along

4 with the itemized receipt.

5     Q.   In any of the photographs that

6 are part of Annex 2, is there a depiction

7 of where the store, this particular store

8 stored the cigars that were sold to you?

9     A.   No.

10     Q.   Where was, if you can recall, the

11 location in the store where the cigars

12 were stored for sale?

13     A.   At the counter.

14     Q.   Did this store have cases of

15 cigars of the kind that were depicted in

16 Annex 1 to your declaration for the

17 Maywood store?

18     A.   No.

19     Q.   Did you see any other Cohiba

20 cigars for sale other than the Cohiba

21 Black?

22     A.   I don't believe so, no.

23     Q.   How many Cohiba Black cigars did

24 the store have for sale on the day you

25 were there?
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2     A.   I don't recall.

3     Q.   Did the store have any other

4 sub-brands of Cohiba cigar for sale on the

5 day you were there?

6     A.   I don't recall.

7     Q.   Do you recall seeing any boxes of

8 Cohiba cigars in this store?

9     A.   I don't recall.

10     Q.   Did you ask the clerk how many

11 Cohiba cigars are sold in this store in

12 the course of a year?

13     A.   No, I did not.

14     Q.   Did you ask the clerk how many

15 Cohiba cigars are purchased by the store

16 for resale in the course of a year?

17     A.   No, I did not.

18     Q.   Do you know how many outlets

19 there are in the state of New Jersey that

20 sell Cohiba cigars?

21          MR. FRANK:  Objection.

22          THE WITNESS:  No, I do not.

23 BY MR. DEUTSCH:

24     Q.   Okay.  Do you know when the store

25 in Hoboken acquired the Cohiba cigar that

Page 47

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   LINEHAN

2 it sold to you?

3     A.   No, I do not.

4     Q.   Did the cigar store in Hoboken

5 maintain a humidor that preserves the

6 freshness of cigars?

7     A.   I don't recall.

8     Q.   One minute, please.

9          Did you ask the clerk of the

10 store who are the persons -- typical

11 persons who purchased Cohiba cigars at

12 that store?

13     A.   No, I did not.

14     Q.   Do you have any knowledge who the

15 typical purchaser of a Cohiba cigar is?

16     A.   I do not.

17          MR. FRANK:  Objection.

18 BY MR. DEUTSCH:

19     Q.   While you were at the store, did

20 you observe anyone else purchasing cigars

21 at the store?

22     A.   I did not.

23     Q.   Let us go back to your

24 declaration, and we'll look at paragraph

25 4.
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2          This states that on January 28,

3 2021, you went to Lucky Stop Convenience

4 Store located at 499 Essex Street in

5 Hackensack, New Jersey; is that correct?

6     A.   That is correct.

7     Q.   Did you, in fact, go to that

8 store on that date?

9     A.   I did.

10     Q.   What did you do in the store once

11 you entered it?

12     A.   I took -- well, once I entered it

13 I took pictures of the interior of the

14 store and I made the purchases listed in

15 the declaration, a pack of Swisher Sweets,

16 a pack of Dutch Masters and a pack of

17 Black & Mild.

18     Q.   Is it the case that you --

19     A.   Excuse me.  And one Cohiba cigar.

20     Q.   Okay.  The Cohiba cigar -- if you

21 turn to the next page, when you say you

22 purchased one Cohiba cigar, can we enlarge

23 this so we can see the whole page, is that

24 possible, or shrink it?

25     A.   I can see it.
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2     Q.   When you say you purchased the

3 Cohiba cigar, are you talking about the

4 cigar that's sort of shown lengthwise in

5 here on this page 3 of your declaration?

6     A.   That is correct.

7     Q.   Does the label on that cigar say

8 Cohiba?

9     A.   I don't recall.

10     Q.   Doesn't, in fact, the label on

11 the cigar say Carbon Copy?

12     A.   I don't recall.

13     Q.   Did you look at the cigar prior

14 to leaving the store to see that you had,

15 in fact, purchased a Cohiba branded cigar?

16     A.   I looked at the label prior to

17 leaving the store, yes.

18     Q.   Is it your testimony that the

19 label of this cigar when you left the

20 store said Cohiba?

21     A.   No, that's not my testimony.  I

22 don't believe that it said Cohiba on the

23 cigar itself.

24     Q.   Okay.  Did it say Cohiba anywhere

25 on the cigar -- let me take that back.
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2          MR. DEUTSCH:  Can we have an

3     enlargement as to the first photograph

4     on that page?  Can you make it as

5     large as you can, Mr. Tech?  Okay.

6     Can you make it even larger, please?

7     And then try to center it and then go

8     down.  Okay, stop.  I'm sorry, go up

9     just a little.

10 BY MR. DEUTSCH:

11     Q.   Does this depict loose cigars in

12 a case as opposed to cigars in a box?

13     A.   It depicts loose cigars in

14 individual wrappers.

15     Q.   Did you ever see a cigar box

16 saying Cohiba at the store in Hackensack

17 that you visited?

18     A.   I do not recall.

19     Q.   Do you see the name Cohiba up on

20 a label towards the top of the box?

21     A.   Yes, I do.

22     Q.   Isn't that, in fact, a trade

23 dress that General Cigar does not use --

24     A.   I'm sorry.  One second.

25     Q.   I'm sorry, where are you?  Sure.
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2     A.   Sorry, can you repeat that

3 question?  My AirPod went out.

4     Q.   All right.  I'll start from the

5 beginning.

6          Do you see a label that appears

7 to be affixed to this box of these loose

8 cigars that says Cohiba?  And I can't

9 quite read what it says below it.

10     A.   Yes, I do.

11     Q.   Is that not, in fact, a trade

12 dress that General Cigar does not use for

13 its Cohiba cigars?

14          MR. FRANK:  Objection, lack of

15     foundation.

16 BY MR. DEUTSCH:

17     Q.   You can answer.

18     A.   I don't know.

19     Q.   Do you know if any of the cigars

20 inside that case were, in fact, General

21 Cigar Cohiba cigars?

22          MR. FRANK:  Objection.

23 BY MR. DEUTSCH:

24     Q.   You can answer.

25     A.   I do not know.

Page 52

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   LINEHAN

2     Q.   Did you attempt to look at the

3 labels on the cigars in the case -- I'm

4 sorry, I'll withdraw that.

5          Did you attempt to look through

6 the plexiglas or glass walls of that

7 container to see whether, in fact, the

8 cigars inside the container were branded

9 Cohiba?

10     A.   I did not.

11     Q.   Can you describe exactly what you

12 told the clerk in terms of ordering cigars

13 at that store?

14     A.   I approached the counter and

15 pointed to the plexiglas container labeled

16 Cohiba and said please give me one of the

17 ones, I believe the label was Corona in

18 the upper left-hand side when you're

19 facing the display case.

20     Q.   You did not say, is this correct,

21 give me a Cohiba cigar?  Instead you

22 pointed to a container and said give me a

23 Corona cigar from that container?

24     A.   I pointed to the container

25 labeled Cohiba and said give me one in
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2 this box, this partition of that

3 container.

4     Q.   You don't know whether that

5 container actually contained cigars

6 branded Cohiba; isn't that correct?

7     A.   That is correct.

8     Q.   And the cigar that the clerk gave

9 you is, in fact, not branded Cohiba but is

10 branded Carbon Copy; isn't that correct?

11          MR. FRANK:  Objection.

12          THE WITNESS:  I can't read the

13     label in this picture and I don't

14     recall what the label said exactly.

15          MR. DEUTSCH:  Let's go back --

16     can you page down, Michael, and

17     enlarge the picture of the cigar?  And

18     that's good enough.

19 BY MR. DEUTSCH:

20     Q.   So you can see the word "copy"

21 there clearly enough, can't you,

22 Mr. Linehan?

23     A.   Yes, I can.

24     Q.   And you can see something that

25 looks like ON to the left of copy;
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2 correct?

3     A.   That is correct.

4     Q.   And you can see that the label

5 has a yellow bottom and a black top with

6 white dots on it; correct?

7     A.   That is correct.

8     Q.   Is that the General Cigar Cohiba

9 trade dress?

10          MR. FRANK:  Objection, lack of

11     foundation.

12 BY MR. DEUTSCH:

13     Q.   I'll withdraw the question.

14          Did you visit these stores in the

15 order in which they appear in the

16 declaration; in other words, did you go to

17 Maywood, then to Hoboken, then to

18 Hackensack?

19     A.   No, I did not.

20     Q.   What was the order that you

21 actually visited them in?

22     A.   I went to the Sunoco gas station

23 first in Maywood, then I went to the Lucky

24 Stop in Hackensack, and then I went to the

25 store in Hoboken.
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2     Q.   Let's look at the cigar you

3 purchased that is depicted in Annex 1.  So

4 we'll need to go to the last photograph in

5 Annex 1.

6          MR. DEUTSCH:  Can you enlarge the

7     picture of the loose cigar there so we

8     can see that?  Go back up.  That

9     cigar, can you enlarge that, please?

10     Okay.

11          No, the loose cigar, please.

12     There.  That's good.

13 BY MR. DEUTSCH:

14     Q.   So this is the Cohiba cigar you

15 bought in Maywood; correct?

16     A.   Correct.

17     Q.   It says Cohiba on the label,

18 correct, on the cigar band?

19     A.   I can't see the full label.

20     Q.   Well, it say OHIBA; correct?

21     A.   Correct.

22     Q.   And there is no -- there's no

23 yellow on this band; correct?

24     A.   Correct.  On the part that I can

25 see, excuse me.
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2     Q.   Correct.  There is no -- there is

3 no black with white dots on the label as

4 far as you can see; correct?

5     A.   Correct.

6     Q.   The word "copy" doesn't appear on

7 this label, does it?

8     A.   Not as far as I can see.

9     Q.   When you bought it, do you recall

10 seeing the words "copy" on the label of

11 the cigar that you purchased?

12     A.   I do not recall.

13     Q.   You took this photograph of the

14 cigar -- you took that photograph; right?

15     A.   Yes, I did.

16     Q.   Do you recall seeing the word

17 "copy" on the cigar when you laid it out

18 for a photograph?

19     A.   I don't recall.

20     Q.   Were you trying to take a picture

21 of that cigar so it would show off the

22 label?

23     A.   I was trying to take a picture of

24 it so it would show what it said on the

25 label.
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2     Q.   Annex 2, the last photograph.

3     A.   You said Annex 2; right?

4     Q.   Annex 2, the last photograph,

5 again the photograph of the cigars.

6          Can you enlarge that, the picture

7 of the loose cigar, please?  Okay.

8          Now this is a depiction of the

9 cigar that you testified to that you

10 purchased in Hoboken; correct?

11     A.   Correct.

12     Q.   And it's in a tube of some sort

13 that's capped; is that correct?

14     A.   That is correct.

15     Q.   And it has the clearly visible

16 label Cohiba; correct?

17     A.   Correct.

18     Q.   And it does not have any

19 elements other than -- withdrawn.

20          It doesn't have any yellow on the

21 label as far as you can see?

22     A.   That's correct.

23     Q.   And it doesn't have any black

24 with white dots design as far as you can

25 see?
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2     A.   That is correct.

3          MR. DEUTSCH:  Could you just move

4     the photograph, Michael, please,

5     slightly to the left so we can see the

6     tag that's hanging from the tube?

7 BY MR. DEUTSCH:

8     Q.   This tag was affixed to the tube

9 of the cigar that you bought; correct,

10 Mr. Linehan?

11     A.   That is correct.

12     Q.   And it clearly says Cohiba Black;

13 correct?

14     A.   Correct.

15     Q.   Doesn't say "copy"?

16     A.   Not on the part that I can see,

17 no.

18     Q.   And you didn't see the word

19 "copy" on this cigar at any point after

20 you purchased it; correct?

21     A.   Correct.

22     Q.   Do you know if when you were at

23 the store in Hackensack whether you were

24 sold a counterfeit Cohiba cigar?

25     A.   I don't know.
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2     Q.   In your work in law enforcement

3 and in the district attorney's office, did

4 you ever have occasion to deal with

5 counterfeit products?

6     A.   Yes.

7     Q.   What kind of counterfeit

8 products?

9     A.   Mostly counterfeit handbags.

10     Q.   What is the characteristic of a

11 counterfeit handbag that makes it a

12 counterfeit?

13     A.   You know, it's been 20 years

14 almost.  I just don't recall specifically.

15     Q.   Would it be generally accurate to

16 say that a counterfeit of a handbag

17 imitates the well-known trademark or

18 design of the handbag or of a logo on the

19 handbag in order to deceive consumers into

20 thinking it's the genuine article?

21     A.   Yeah, I would say that's

22 accurate.

23     Q.   Okay.  And if a cigar were to

24 imitate the trade dress of the band of a

25 well-known cigar but not come from the
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2 manufacturer of the cigar, would that be

3 counterfeit in your terms?

4     A.   Can you repeat that?

5     Q.   Sure.

6          If a cigar were to have a band

7 that imitated the trade dress of a band of

8 a well-known cigar but didn't originate

9 with the manufacturer of the cigar and

10 wasn't authorized by the manufacturer,

11 would that be a counterfeit in your

12 experience?

13     A.   So as I said, it's been a long

14 time since I've looked at the law in

15 New York regarding counterfeit goods, but

16 I would say that that is probably the

17 case, yes.

18     Q.   Going back to paragraph 6 of your

19 declaration.

20     A.   Yes.

21     Q.   And in particular, the page 3

22 which has the two photographs

23 incorporated.

24     A.   Paragraph 6?

25     Q.   Yes, this is the actual
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2 declaration, not the annexes.  There it

3 is.  Go back if you would, please.

4     A.   I think that's part of paragraph

5 4 now.

6     Q.   No, I apologize, paragraph 4,

7 you're right.  Could you enlarge that just

8 a little bit, please?  And go down.  Okay.

9          You say in your declaration in

10 paragraph 4, "I asked the clerk for one of

11 these Cohiba Corona cigars."

12          Do you know if General Cigar

13 sells a Cohiba Corona cigar?

14     A.   I do not know.

15     Q.   Do you know if Empresa Cubana del

16 Tabaco sells a Corona cigar that's branded

17 with the Cohiba name?

18     A.   I don't know.

19     Q.   Do you know if the cigar you were

20 handed is, in fact, a corona-sized cigar?

21     A.   I don't know.

22     Q.   Do you know that corona is, in

23 fact, a size of cigar?

24     A.   I do not know.

25     Q.   Okay.  So your only belief at the
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2 time that you were being given a Cohiba

3 cigar was that you pointed to a cigar in a

4 case which had a label at the top saying

5 Cohiba and the clerk gave you a cigar from

6 that case; is that correct?

7     A.   The basis for my belief was that

8 it was in a case labeled Cohiba and then

9 there was a sub-label Corona on the front

10 of the partition where this particular

11 cigar was stored.

12     Q.   What does corona mean?

13     A.   I don't know.

14     Q.   Why did you ask for a Corona

15 since there were other forms of labeling

16 on the same case?

17     A.   I don't remember.

18     Q.   Were you instructed to seek out a

19 corona cigar by Mr. Frank?

20     A.   I don't believe so, no.

21     Q.   Did Mr. Frank tell you that the

22 store in Hackensack, New Jersey sold

23 counterfeit cigars?

24     A.   No.

25     Q.   Did Mr. Frank tell you that the
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2 store in Corona [sic], New Jersey sold

3 cigars with labels that appeared to be

4 originating with Empresa Cubana del

5 Tabaco?

6     A.   In Hackensack?

7     Q.   Yes.

8     A.   No.

9     Q.   Do you know that it's illegal to

10 commercially sell Cuban cigars in the

11 United States?

12     A.   I don't have a basis of knowledge

13 for that beyond anecdote.

14     Q.   Okay.

15          Do you know how many cigars the

16 store in Hackensack sells in a year from

17 this display case which you've depicted in

18 paragraph 4 of your declaration?

19     A.   I do not.

20     Q.   Do you know where they get those

21 cigars from?

22     A.   I do not.

23     Q.   Do you know if the store had a

24 license from the State of New Jersey to

25 sell tobacco products?
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2     A.   I do not.

3     Q.   Do you know who owns this store?

4     A.   I do not.

5     Q.   Do you know who the typical

6 purchaser of cigars that are sold out of

7 this case are -- is, excuse me?

8          MR. FRANK:  Objection.

9          THE WITNESS:  I do not.

10 BY MR. DEUTSCH:

11     Q.   Excuse me for a second.

12          Do you know how long this store

13 in Hackensack has been open?

14     A.   I do not.

15     Q.   Did it look like it had been open

16 for some time?

17     A.   I couldn't say.  I mean if you're

18 asking my opinion, yes, it looked like it

19 had been open for some time.

20     Q.   Yes, that's what I'm asking.

21     A.   Then yes.

22     Q.   Do you know how long the cigar

23 that you purchased had been in that case

24 before you bought it?

25     A.   No, I don't.
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2          MR. DEUTSCH:  All right.  Could I

3     have maybe a two- or three-minute

4     break to see whether I have further

5     questions of the witness, then I'll be

6     back.  We can go off the record for

7     this time.  Thank you.

8          (Recess taken from 4:35 p.m. to

9     4:40 p.m.)

10          MR. DEUTSCH:  Can we go to the

11     second to last page of the photograph

12     of Annex 3 to Mr. Linehan's

13     declaration?  It's that photograph.

14     It's clearer than the one that was in

15     the declaration itself.  Are you able

16     to enlarge that window so we can see

17     the whole case or is the window sort

18     of sized as best we can?  Let's leave

19     it as it is.  There we go.

20 BY MR. DEUTSCH:

21     Q.   So now we're back on the record,

22 Mr. Linehan.

23          Do you know who made the label at

24 the top that says Cohiba and then now we

25 can see below it says Republica
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2 Dominicana?

3     A.   No, I don't.

4     Q.   Do you know if a cigar made in

5 the Dominican Republic uses Cohiba and the

6 coloring and design that's shown on that

7 label?

8     A.   I do not.

9     Q.   Do you see on the case there are

10 labels that seem to have been made by a

11 label maker?

12     A.   Yes, I do.

13     Q.   Okay.  And, in fact, one of those

14 is Corona?

15     A.   Yes.

16     Q.   And that was the label that

17 caused you to ask for a Cohiba Corona; is

18 that correct?

19     A.   Correct.

20     Q.   So towards the bottom, there is a

21 label that says Zelo de Cuba, Z-E-L-O,

22 D-E, Cuba.  Do you see that one?

23     A.   Yes.

24     Q.   Do you know if any Cuban cigars

25 were in that container?
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2     A.   I do not know.

3     Q.   There's also to the right of that

4 a -- looks to be empty, the container

5 within the container saying Cubana

6 Torpedo, do you see that?

7     A.   I do.

8     Q.   Do you know if this store ever

9 actually sold Cuban Torpedo cigars?

10     A.   I don't know.

11     Q.   Did you ever ask the clerk at

12 this store to show you invoices or other

13 evidence of having purchased cigars from

14 the U.S. manufacturer of Cohiba cigars?

15          MR. FRANK:  Objection.

16          THE WITNESS:  No, I did not.

17 BY MR. DEUTSCH:

18     Q.   If we go to the next page down to

19 the invoice which is at the bottom of the

20 page, this is the invoice of the cigar

21 purchase that you made at the Hackensack

22 store; is that correct?

23     A.   That is correct.

24     Q.   And there's no reference on this

25 invoice to a Cohiba cigar; correct?
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2     A.   That is correct.

3     Q.   There is a reference to Misc

4 period.  You understand that to refer to

5 the loose cigar that we see in this

6 picture?

7     A.   Based on the products purchased

8 and process of elimination, yes.

9     Q.   Do you know if you, in fact,

10 bought a Cohiba cigar at this store?

11     A.   I do not know.

12          MR. DEUTSCH:  Okay, I have no

13     further questions for the witness

14     except that may be necessary in

15     recross.  So it's your witness,

16     Mr. Frank.

17 EXAMINATION

18 BY MR. FRANK:

19     Q.   A couple of questions.

20 Mr. Linehan, can you please turn to your

21 declaration, paragraph 2 of your

22 declaration?

23     A.   One second.  Okay.

24     Q.   Do you recall Mr. Deutsch asking

25 you a series of questions about your

Page 69

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   LINEHAN

2 purchase of cigars at the Maywood,

3 New Jersey Sunoco gas station?

4     A.   Yes, I do.

5     Q.   Do you recall approximately for

6 how long you were in the Sunoco gas

7 station in Maywood, New Jersey?

8     A.   Approximately 10 minutes.

9     Q.   Can you turn to paragraph 3 of

10 your declaration on the following page?

11 Let me know when you're there.

12     A.   I'm there.

13     Q.   Do you recall Mr. Deutsch asking

14 you a series of questions about your

15 purchase of cigars at the Capporino's News

16 & Liquors in Hoboken, New Jersey?

17     A.   Yes, I do.

18     Q.   Do you recall for approximately

19 how long you were inside the Capporino's

20 News & Liquors location?

21     A.   Again, approximately 10 minutes.

22     Q.   Can you turn to paragraph 4 of

23 your declaration?  Let me know when you're

24 there.

25     A.   I'm there.
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2     Q.   Do you recall Mr. Deutsch asking

3 you a series of questions about your

4 purchase of cigars at the Lucky Stop

5 Convenience Store located in Hackensack,

6 New Jersey?

7     A.   Yes, I do.

8     Q.   Do you recall for approximately

9 how long you were inside the Lucky Stop

10 Convenience Store when you purchased those

11 cigars?

12     A.   Again, I believe I was in there

13 approximately 10 minutes.

14          MR. FRANK:  Thank you, that's all

15     the questions I have.

16          MR. DEUTSCH:  Okay.

17 FURTHER EXAMINATION

18 BY MR. DEUTSCH:

19     Q.   Mr. Linehan, you've testified now

20 that you spent about 10 minutes inside

21 each of the stores that are described in

22 your declaration; is that correct?

23     A.   That is correct.

24     Q.   How much of that 10 minutes was

25 associated with buying a cigar?
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2     A.   I would say approximately three

3 to five minutes.

4          MR. DEUTSCH:  I have no other

5     questions of the witness.  If

6     Mr. Frank has nothing, then we'll

7     conclude the deposition.

8          MR. FRANK:  Yes.  You'll send us

9     the transcript for Mr. Linehan's

10     review and signature; correct?

11          MR. DEUTSCH:  That is correct and

12     we'll affix the appropriate labels or

13     provide the reporter with the

14     appropriate labels so that we can file

15     this if need be with the TTAB.

16          Mr. Linehan, thanks very much for

17     your time.

18          (Continued on next page.)

19

20

21

22

23

24

25
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2             C E R T I F I C A T E

3 STATE OF NEW YORK    )

4                      : ss.

5 COUNTY OF NASSAU     )

6

7     I, CATHI IRISH, a Registered

8 Professional Reporter, Certified Realtime

9 Reporter, and Notary Public within and for

10 the State of New York, do hereby certify:

11     That CHARLES LINEHAN, the witness

12 whose deposition is hereinbefore set

13 forth, was duly sworn by me and that such

14 deposition is a true record of the

15 testimony given by the witness.

16     I further certify that I am not

17 related to any of the parties to this

18 action by blood or marriage, and that I am

19 in no way interested in the outcome of

20 this matter.

21     IN WITNESS WHEREOF, I have hereunto

22 set my hand this 14th day of April, 2021.

23

                <%5027,Signature%>

24             ___________________________

            CATHI IRISH, RPR, CRR, CLVS

25
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1                   LINEHAN

2            *** ERRATA SHEET ***

3 NAME OF CASE:  Empresa Cubana del Tabaco

4 vs. General Cigar

5 DATE OF DEPOSITION:  March 31, 2021

6 WITNESS:  Charles Linehan

7

8 PAGE LINE       FROM                   TO

9 ____|____|_________________|______________

10 ____|____|_________________|______________

11 ____|____|_________________|______________

12 ____|____|_________________|______________

13 ____|____|_________________|______________

14 ____|____|_________________|______________

15 ____|____|_________________|______________

16 ____|____|_________________|______________

17 ____|____|_________________|______________

18 ____|____|_________________|______________

19

20                        ___________________

                       CHARLES LINEHAN

21

22

Witness and sworn to before me

23 this ____ day of ____________, 2021.

24

__________________  ______________________

25  (Notary Public)    My Commission Expires:
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EMPRESA CUBANA DEL TABACO, d.b.a.

CUBATABACO

V.

GENERAL CIGAR CO., AND CULBRO

CORP.

CANCELLATION NO. 92025859

LINEHAN EXHIBIT 01







 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of Trademark Registration No. 1147309 

For the mark COHIBA 

Date registered: February 17, 1981 

 

AND 

 

In the matter of the Trademark Registration No. 1898273 

For the mark COHIBA 

Date registered: June 6, 1995 

 ------------------------------------------------------------------- x  

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. and CULBRO 

CORP. 

 Respondents. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

 

 

Cancellation No. 92025859  

 

 

 ------------------------------------------------------------------- x  
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2 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

3 BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

4

5 In the Matter of Trademark Registration

6 No. 1147309 for the mark COHIBA

7 Date registered: February 17, 1981

8

         AND

9

In the Matter of Trademark Registration

10 No. 1898273 for the mark COHIBA

Date Registered:  June 6, 1995

11 ------------------------------------------x

EMPRESA CUBANA DEL TABACO, d.b.a

12 CUBATABACO,

13                        Petitioner,

         v.                                Cancellation No.

14                                            92025859

GENERAL CIGAR CO., INC. and CULBRO

15 CORP.,

16                        Respondents.

------------------------------------------x

17                         March 29 , 2021

                        3:06 p.m.

18

        CROSS-EXAMINATION DEPOSITION

19 TAKEN UNDER PROTEST BY RESPONDENT of DEAN

J. GLUTH, held via Zoom Video Conferencing,

20 pursuant to Trademark Trial and Appeal

Board Manual of Procedure 707(b)(3)

21 and 37 CFR § 2.123(e)(3), before

Abner D. Berzon, a Registered Professional

22 Reporter, Certified Realtime Reporter and

Notary Public of the State of New York,

23 via Zoom Video Conferencing.

24

25
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3

4

(Via Zoom Video Conferencing)

5 RABINOWITZ BOUDIN STANDARD

KRINSKY & LIEBERMAN, P.C.

6 14 Wall Street, Suite 3002

New York, New York 10005

7     Attorneys for Petitioner

8 BY: LINDSEY FRANK, ESQ.

    lfrank@rbskl.com

9     (212) 254-1111

10

11

12 (Via Zoom Video Conferencing)

DLA PIPER LLP (US)

13 2000 Avenue of the Stars, Suite 400

Los Angeles, California 90067

14     Attorneys for Respondents

    GENERAL CIGAR COMPANY, INC.

15

BY: ANDREW L. DEUTSCH, ESQ.

16     andrew.deutsch@dlapiper.com

    (212) 335-4500

17

18

19

        *     *     *

20

21

22

23

24

25
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1

2           MR. DEUTSCH:  This deposition is

3     being taken under protest, pursuant to

4     Trademark Trial and Appeal Board

5     Manual of Procedure 707(b)(3) and

6     37 CFR § 2.123(e)(3) on the basis of

7     inadequate and improper disclosure

8     with the petition in Empresa Cubana

9     del Tabaco.

10           General Cigar Co., Inc., the

11     respondent, intends to object to the

12     receipt of Mr. Gluth's rebuttal

13     testimony in evidence and will, upon

14     receipt of the final transcript of the

15     deposition, move before the Trademark

16     Trial and Appeal Board to strike

17     Mr. Gluth's rebuttal declaration from

18     evidence.

19           I will ask the court reporter to

20     put on the cover of the deposition

21     "Cross-Examination Deposition Taken

22     Under Protest By Respondent" so that

23     this is clear to the TTAB.

24           That's all I have to say prior

25     to the swearing of the witness.
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1

2 D E A N   J .   G L U T H , having first

3 been duly sworn by Abner D. Berzon, a

4 Notary Public of the State of New York,

5 was examined and testified as follows:

6 EXAMINATION BY MR. DEUTSCH:

7     Q.    Good afternoon, Mr. Gluth.  My

8 name is Andrew Deutsch.  I am an attorney

9 for a respondent in the case before the

10 Trademark Trial and Appeal Board called

11 Empresa Cubana del Tabaco vs. General

12 Cigar Company, Inc.  My client is the

13 respondent, General Cigar Company, Inc.

14           This deposition is being taken

15 in connection with a proceeding of

16 cancellation before the Trademark Trial

17 and Appeal Board regarding the Cohiba

18 trademark which is presently owned by my

19 client, the United States.

20           You have been put forth as a

21 rebuttal witness during the rebuttal

22 period of the respondent, which we will

23 call "Cubatabaco", which is its usual --

24 what it's usually referred to as.

25           I am going to be asking you
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1              GLUTH - Cross

2 certain questions regarding a declaration

3 that Cubatabaco submitted in its rebuttal

4 period, your declaration, and we may have

5 some other questions regarding that.

6           A first question to you is:

7 Have you been deposed in the past?

8     A.    Yes, I have.

9     Q.    On how many occasions

10 approximately?

11     A.    50.

12     Q.    Have you testified at trial?

13     A.    Yes.

14     Q.    How many times?

15     A.    20.

16     Q.    Okay.  What I'm about to say is

17 probably very familiar to you, but to make

18 sure that it is clear to you and clear

19 that you know this, I'm going to say it

20 now.  This is a cross-examination of you

21 and the testimony that you've given in

22 declaration form in connection with this

23 case.  As the attorney for the respondent

24 against whom the declaration was

25 introduced, I have the right to and will
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1              GLUTH - Cross

2 ask you questions about your declaration,

3 the circumstances under which it was

4 created, and other elements that may be

5 relevant to the consideration by the TTAB

6 of your credibility as a witness.

7           As I said at the outset, the

8 deposition is being taken under protest,

9 for the reasons I stated, so that the

10 questions that I ask you should not be

11 regarded as conceding that my client

12 agrees that either your testimony or the

13 cross-examination testimony that you will

14 give should be admitted.

15           I will ask you questions as

16 clearly and as concisely as I can.  If for

17 any reason after I've stated a question

18 you have difficulty in understanding it,

19 please let me know.  I will of course try

20 to rephrase the question.

21           It's also possible that

22 Mr. Frank will make objections to

23 questions that I raise.  Please allow him

24 the opportunity to make that objection

25 before you speak so that, if he has one,
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1              GLUTH - Cross

2 it's preserved for the record.

3           In terms of your testimony

4 today, are you subject to any illness or

5 taking any medication that you believe

6 would affect your ability to testify

7 completely and truthfully today?

8     A.    No.

9     Q.    Okay.

10           MR. DEUTSCH:  I'll start now.

11     Let me just check my information, or

12     to see where we are with the exhibits.

13     I'm going to now try to do the Exhibit

14     Share piece of this.  And if I fail,

15     we'll start working with you, Abner,

16     on Zoom Screen Share.

17           I have now stamped and

18     introduced what we're calling Gluth 1,

19     which is Mr. Gluth's declaration dated

20     February 3, 2021.  Can you tell me

21     whether -- let me go back to the video

22     here.  Lindsey and Mr. Gluth, can you

23     tell me whether you're able to access

24     this?

25           MR. FRANK:  I am not.
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1              GLUTH - Cross

2           THE WITNESS:  I don't see

3     anything.  How do I see it?

4           MR. DEUTSCH:  That's the easiest

5     question.  I think everybody has to

6     type into the -- I've introduced it.

7     Are you into My Veritext?

8           MR. FRANK:  I am.  I don't know

9     if Mr. Gluth independently got any

10     invitation to sign up for My Veritext.

11     Did you Mr. Gluth?

12           THE WITNESS:  The e-mail I got

13     from you took me to Veritext and I

14     clicked on that and I had to give my

15     name and I clicked on "Witness" and

16     then it went to Zoom.

17           MR. FRANK:  That was the only

18     e-mail that you received, was the one

19     that I had forwarded you with the

20     connection information?

21           THE WITNESS:  Yes.

22           MR. FRANK:  My guess is that

23     he's not even signed up for the share.

24           MR. DEUTSCH:  Then I guess we'll

25     have to use the alternative means
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1              GLUTH - Cross

2     here.  Mr. Berzon, would you be able

3     to Zoom share.

4           THE REPORTER:  Yes.  I will do

5     that now.

6           (Gluth Exhibit 1, Declaration of

7     Dean J. Gluth.PDF, marked for

8     identification, this date and Zoom

9     Screen Shared.)

10     Q.    Mr. Gluth, we're going to mark

11 this as Gluth 1, with, as I said earlier,

12 potential for changing some of the

13 information on the exhibit, but it will

14 still be Gluth 1.  Can you identify this

15 document?

16     A.    That is the Declaration of Dean

17 J. Gluth that I signed.

18     Q.    Okay.  Mr. Gluth, where do you

19 reside?

20     A.    The street address?

21     Q.    The town, village, or city that

22 you reside in.

23     A.    Carpentersville, Illinois.

24     Q.    And what county is that in?

25     A.    Kane County, Illinois.
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1              GLUTH - Cross

2     Q.    And do you maintain an office in

3 a location separate from your residence?

4     A.    No.

5     Q.    So you worked from home; is that

6 correct?

7     A.    Correct.

8     Q.    Do you do business as a private

9 detective?

10     A.    Yes.

11     Q.    And do you do that in a

12 corporate or limited liability forum?

13     A.    InfoMAX Investigations is

14 incorporated.

15     Q.    Is it a corporation, or is it a

16 limited liability company?

17     A.    Incorporated.  Corporation.

18     Q.    In what state is it

19 incorporated?

20     A.    Illinois.

21     Q.    Are you the sole owner of it?

22     A.    Yes.

23     Q.    Do you own or operate any other

24 investigation or detection agency?

25     A.    I operate another detective --
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1              GLUTH - Cross

2 another company that's a d/b/a underneath

3 InfoMAX Investigations, Inc.

4     Q.    And what's the name of that

5 company?

6     A.    The name of that company is

7 called The Debugging Experts.

8     Q.    Okay.  And what is the business

9 of InfoMAX?

10     A.    InfoMAX Investigations, Inc.

11 does investigations.

12     Q.    And what is the business of The

13 Debugging Experts?

14     A.    The Debugging Experts does

15 electronics, electronic bug sweeps.

16     Q.    Do you engage any other business

17 other than being a private detective?

18     A.    No.

19     Q.    Have you ever sought to become

20 employed as a voiceover actor?

21     A.    Yes.

22     Q.    Did you ever have any employment

23 as a voiceover actor?

24     A.    Never earned a dime.

25     Q.    Are you still seeking to work in
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1              GLUTH - Cross

2 that field?

3     A.    No.

4     Q.    Have you ever been employed by

5 any law enforcement agency?

6     A.    No.

7     Q.    Do you have any education in law

8 enforcement?

9     A.    My Bachelor's degree from

10 Western Illinois University is Law

11 Enforcement Administration.

12     Q.    And do you have any other degree

13 other than your Bachelor's degree?

14     A.    No.

15           MR. DEUTSCH:  The next exhibit

16     would be as Gluth screenshots.PDF.

17           MR. FRANK:  Will you e-mail that

18     to me, Mr. Deutsch?

19           MR. DEUTSCH:  I will e-mail you

20     all of these.  I'll e-mail them to you

21     one at a time.

22           (Gluth Exhibit 2, Gluth

23     screenshots.PDF, marked for

24     identification, this date, and Zoom

25     Screen Shared.)
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1              GLUTH - Cross

2     Q.    Lindsey, why don't you look at

3 it and let me know when you've had a

4 chance to look at it and we'll proceed.

5           MR. FRANK:  I'm fine.  You can

6     proceed.

7     Q.    Mr. Gluth, are you able to

8 identify Gluth 2, having reviewed it?

9     A.    That is my LinkedIn page.

10     Q.    Okay.  And is the material

11 that's on it describing you and your

12 business created by you?

13     A.    Yes.

14           MR. FRANK:  I'll just note -- I

15     would just like to object.  I'm sorry,

16     Mr. Deutsch.  This appears to be an

17     incomplete capture of a LinkedIn page.

18           MR. DEUTSCH:  An incomplete

19     what?

20           MR. FRANK:  An incomplete

21     capture of a LinkedIn page.  I just

22     see breaks.

23           MR. DEUTSCH:  These are

24     screenshots.  In order to make sure

25     that nothing was missed we did
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1              GLUTH - Cross

2     screenshots.  If you print this out,

3     it comes into -- it comes out to

4     something of a gibberish form.  We're

5     representing this as a complete

6     picture of what you would see if you

7     went to Mr. Gluth's LinkedIn page

8     today and looked at the home page.

9     Q.    Do you see anything that's

10 missing from your home page, Mr. Gluth?

11     A.    I don't know.  I don't know

12 if -- I don't study my LinkedIn page.  It

13 looked like my page.  You scrolled through

14 it.  It looked to be what I recall seeing.

15     Q.    When was last time you updated

16 your LinkedIn page?

17     A.    I don't even know.

18     Q.    Okay.

19           MR. DEUTSCH:  Can we take a look

20     at the third exhibit, which should be

21     Gluth LinkedIn profiles.

22           (Defendant's Exhibit 3, Gluth

23     LinkedIn Profile, marked for

24     identification, this date.)

25     Q.    Mr. Gluth, can you identify the
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1              GLUTH - Cross

2 document that's been marked as Gluth 3?

3     A.    Can I identify it?

4     Q.    Yes.  Do you know what that is?

5     A.    I guess that's a summary from

6 the LinkedIn page.

7     Q.    Did you prepare that summary?

8     A.    Yes.

9     Q.    It begins "Dean Gluth, The Super

10 Sleuth'..."  Where does "The Super Sleuth"

11 come from?

12     A.    Where it came from?  I don't

13 even know how to answer that question.

14     Q.    Did you -- did you --

15           (Crosstalking/garbled audio)

16     A.    (Garbled audio) and we put it on

17 there.

18     Q.    Did you make that designation

19 up?

20     A.    Yes.  It was made up for me and

21 I ran with it.

22     Q.    Okay.  Have you ever been called

23 a super sleuth in any publication that you

24 know of?

25     A.    I haven't (garbled/indiscernible
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1              GLUTH - Cross

2 audio).  I don't know that I've been ever

3 been mentioned in a publication

4 (garbled/indiscernible audio).

5     Q.    Mr. Gluth, could you keep your

6 voice up just a little bit.  I don't know

7 about the court reporter.

8           (Discussion held off the record

9     with court reporter.)

10           MR. DEUTSCH:  We'll go back to

11     Gluth 3.  Can you page down to the

12     second page, Mr. Reporter.

13     Q.    Now, Mr. Gluth, this says that

14 you graduated from Western University,

15 Illinois in 1993, and it also says that

16 InfoMAX has been in business since 1995;

17 is that correct?

18     A.    No.  Misspoke.

19     Q.    Well, let's page up to the --

20 just before where it says 1995 to present.

21     A.    You misspoke when you said I

22 graduated in 1995 or --

23     Q.    I'm sorry.  Let me restate that.

24 It says that you graduated WIU in 1983;

25 correct?
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1              GLUTH - Cross

2     A.    Correct.

3     Q.    And that InfoMAX Investigations

4 has been in existence since 1995; correct?

5     A.    Correct.

6     Q.    What did you do in the 12 years

7 between 1983 and 1995?

8     A.    I was a retail loss prevention

9 manager.

10     Q.    And did you work for any

11 particular employer as a retail loss

12 prevention manager?

13     A.    I worked for three different

14 companies.

15     Q.    And those were which?

16     A.    Montgomery Ward, Madigan

17 Brothers, and Neiman Marcus.

18     Q.    Okay.  And what were your

19 responsibilities?

20     A.    I was the manager in charge of

21 the loss prevention department and ran

22 that department.

23     Q.    During that time, did you do any

24 work outside of that employment as a

25 private investigator?
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1              GLUTH - Cross

2     A.    No.

3     Q.    Did you undergo any training

4 specific to becoming a private

5 investigator?

6     A.    My first job after retail loss

7 prevention was for a company called

8 McGough & associates.

9     Q.    Can you spell that, please.

10     A.    M-c-G-O-U-G-H.

11     Q.    And what was their business?

12     A.    They're a private detective

13 agency in Illinois.

14     Q.    How long did you work for

15 McGough?

16     A.    Probably one year, 1990 to 1991.

17     Q.    And what did you do after that,

18 prior to opening InfoMAX?

19     A.    Worked for another loss

20 prevention -- another detective agency

21 called Northwest Corporate Protection.

22     Q.    How long did you work for them?

23     A.    A couple of years.  Three, two.

24 I don't know exactly.

25     Q.    Was there any other employment
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1              GLUTH - Cross

2 that you had between ending work with that

3 company and starting InfoMAX?

4     A.    No.

5     Q.    And have you done work under the

6 name InfoMAX continuously since 1995?

7     A.    Yes.

8     Q.    It says here on your resume that

9 InfoMAX is in Schaumburg, Illinois.  Is it

10 still in Schaumburg, Illinois?

11     A.    The P.O. box started in

12 Schaumburg, Illinois in 1995 and still is

13 the mailing address today.

14     Q.    How long have you been operating

15 InfoMAX out of your home in

16 Carpentersville?

17     A.    I moved into this house three

18 years ago.  I'm renting from a friend.

19     Q.    Okay.  So just to be clear at

20 this point, all of your business as a

21 private investigator is being done from

22 your home in Carpentersville; is that

23 correct?

24     A.    No.

25     Q.    Where else is your businesses
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1              GLUTH - Cross

2 being done?

3     A.    Well, InfoMAX Investigations

4 started in my first home in Hanover Park

5 for about two, three years, probably till

6 1998.  Then we got an office.  That was in

7 Schaumburg, Illinois on Morris Avenue.  We

8 were there for probably about eight years,

9 estimated till about 2008.  And then it

10 was moved into my home in Elkgrove

11 Village, Illinois, and it was in that home

12 until my divorce about three years ago

13 when I sold the house and moved in with my

14 friend here in Carpentersville.

15     Q.    How far is Carpentersville from

16 downtown Chicago?

17     A.    Probably about 25 miles.

18     Q.    Okay.

19     A.    Did you say down downtown

20 Chicago?

21     Q.    Yes, I said downtown.  Not the

22 city limits, but downtown Chicago.

23     A.    Probably about 30 miles.

24     Q.    Is it common in your work as a

25 private detective that, as part of an
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2 investigation into a subject, you access

3 public records concerning that subject?

4           MR. FRANK:  Objection.

5     Q.    You can answer.

6     A.    Are you waiting for me?

7     Q.    Yes, I am.  You can answer the

8 question.  If you don't remember, I'll

9 have it read back.

10     A.    Please reask the question.

11     Q.    I'll reask it.  Is it common in

12 your work as a private detective that, as

13 part of an investigation into a subject,

14 you access public records concerning that

15 subject?

16           MR. FRANK:  Objection.

17     Q.    You can answer.

18     A.    It is common, sure.  Don't do

19 did it every time.

20     Q.    Have you become generally

21 familiar in your work as a detective with

22 the public records systems of the agencies

23 of the State of Illinois?

24     A.    I am not sure what that is even

25 asking.
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2     Q.    Then I'll try again.

3           Is it the case that you often

4 access State of Illinois public records in

5 the course of your work as a private

6 detective?

7           MR. FRANK:  Objection.

8     A.    I don't know what "State of

9 Illinois public records" even means.

10     Q.    Are you aware that certain

11 agencies of the State of Illinois, where a

12 person has to register with the agency to

13 carry on a profession, have records that

14 you can access on the Internet telling you

15 about particular registrants?

16           MR. FRANK:  Objection.

17     Q.    You can answer.

18     A.    I'm aware of the Illinois

19 Department of Professional Regulation's

20 website.

21     Q.    Have you ever accessed records

22 maintained by the State of Illinois

23 concerning businesses that hold licenses

24 to sell liquor for off-premises

25 consumption?
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2           MR. FRANK:  Objection.  Outside

3     the scope of direct testimony.

4     Q.    You can answer.

5     A.    No.

6     Q.    Are you familiar with Illinois

7 public records that list names of

8 businesses that are entitled to sell

9 tobacco products?

10           MR. FRANK:  Objection.

11     A.    No.

12     Q.    Have you ever attempted to look

13 up the name of an owner of a liquor store

14 on --

15           MR. FRANK:  Objection.

16           MR. DEUTSCH:  I haven't

17     finished.  I'll start again.

18     Q.    Have you ever attempted to look

19 up information on the owner of an Illinois

20 liquor store on Illinois public records?

21           MR. FRANK:  Objection.

22     Q.    You can answer that.

23     A.    No.

24     Q.    Have you ever attempted to look

25 up records concerning the holder of a
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2 license from the State of Illinois to sell

3 tobacco products?

4           MR. FRANK:  Objection.

5     Q.    You can answer that question.

6     A.    No.

7     Q.    Have you been retained by any

8 party or counsel in this case?

9     A.    Yes.

10     Q.    By which party or counsel?

11     A.    Lindsey Frank.

12     Q.    Were you personally retained by

13 him, or were you retained by the law firm

14 with which he is associated?

15     A.    I don't know.  I got an e-mail

16 from Lindsey Frank, so...

17     Q.    Are you aware that he works for

18 a law firm?

19     A.    Yes, I am.

20     Q.    Called Rabinowitz Boudin?

21     A.    Yes, I am.

22     Q.    Did you enter into any

23 engagement, written engagement --

24     A.    No.

25     Q.    -- with...  Hold on.  I do need
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2 to finish the question.  Have you entered

3 into any written engagement with the

4 Rabinowitz Boudin firm?

5     A.    No.

6     Q.    Was the work that you did that

7 resulted in your declaration initiated by

8 a contact from Mr. Frank?

9     A.    Yes.

10     Q.    And when was that contact made?

11     A.    I'm not exactly sure.  Middle of

12 January sometime, I think.

13     Q.    Well, the date of your

14 declaration is February 3, 2021.  Can you

15 say approximately how much time prior to

16 that you were first contacted by

17 Mr. Frank?

18     A.    Mid January.

19     Q.    Had you ever had any dealings

20 with Mr. Frank prior to that time?

21     A.    No.

22     Q.    Had you ever had any dealings

23 with the Rabinowitz Boudin firm prior to

24 that time?

25     A.    No.
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2     Q.    Had you ever had any dealings

3 with Empresa Cubana del Tabaco prior to

4 that time?

5     A.    No.

6     Q.    Had you ever had any dealings

7 with any Cuban-owned state enterprise

8 prior to that time?

9     A.    No.

10     Q.    Do you know how Mr. Frank got

11 your name?

12     A.    I do know that an associate

13 friend of mine gave him my name and

14 number.

15     Q.    And do you know how the

16 associate friend of yours came to be in

17 contact with Mr. Frank?

18           MR. FRANK:  Objection.

19     A.    I don't know.

20     Q.    So was the initial contact made

21 by Mr. Frank, or made by you?

22     A.    Mr. Frank.

23     Q.    And how did Mr. Frank initially

24 communicate with you?  By e-mail, by

25 voice, or some other format?
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2     A.    I don't recall.

3     Q.    What did Mr. Frank ask you or

4 say to you in the kind course of this

5 initial contact?

6           MR. FRANK:  Objection.  And I

7     direct the witness not to answer on

8     the basis of attorney work product.

9           MR. DEUTSCH:  On the basis of

10     what?

11           MR. FRANK:  Work product.

12           MR. DEUTSCH:  Okay.

13     Q.    Had you agreed to work for

14 Mr. Frank or Mr. Frank's client when he

15 initially contacted you?

16     A.    Not when he initially contacted

17 me.

18     Q.    Okay.  So can you please

19 describe what Mr. Frank said to you before

20 he or his law firm engaged you to work on

21 their behalf.

22           MR. FRANK:  Objection.  And I

23     direct the witness not to answer on

24     the same basis.

25           MR. DEUTSCH:  And the basis is
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2     what, Mr. Frank?

3           MR. FRANK:  The witness has

4     identified that we do not have a

5     written agreement and his work began

6     in the course of our first

7     conversation, and so our conversation

8     is protected by attorney work product.

9     Q.    Did Mr. Frank give you an

10 assignment in that first conversation or

11 exchange of e-mails, whatever it was, that

12 you had with him?

13     A.    I'm not sure if it was the first

14 correspondence.  It was all via e-mail.

15 And I don't know if there was a back and a

16 forth -- but there was an introduction and

17 a conversation -- or whether he just

18 described instructions in the beginning.

19 I don't know.

20     Q.    What did he instruct you to do?

21     A.    I was just advised of a store

22 address and to go there, and if there was

23 Cohiba cigars there, to make a purchase.

24     Q.    Is the store address that you

25 were advised of the Plaza Mini-Mart
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2 located at 5022 West Lawrence Avenue, in

3 Chicago, Illinois?

4     A.    Yes.

5     Q.    Had you ever patronized that

6 store before you dealt with Mr. Frank?

7     A.    No.

8     Q.    Did you know of the existence of

9 that store prior to the time that you were

10 engaged by Mr. Frank?

11     A.    No.

12     Q.    Did you know the area where the

13 store was located?

14     A.    I've traveled on that street

15 before in my lifetime.

16     Q.    Can you describe --

17           MR. FRANK:  Let me get an

18     objection in there, an objection to

19     the prior question.

20           MR. DEUTSCH:  Okay.

21     Q.    Would you describe the

22 neighborhood where 5022 West Lawrence

23 Avenue is located?

24     A.    It's a typical Chicago urban

25 street with various small businesses and

Page 29

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1              GLUTH - Cross

2 apartment buildings.

3     Q.    So it's a mixed

4 residential/commercial street?

5     A.    The way I recall it, yes.

6     Q.    Did Mr. Frank tell you why he

7 wanted you to go to the Plaza Mini-Mart

8 located at 5022 West Lawrence Avenue?

9           MR. FRANK:  Objection, and I

10     direct the witness not to answer on

11     the basis of work product.

12     Q.    Did Mr. Frank tell you what he

13 wanted you to do when you got to 5022 West

14 Lawrence Avenue in Chicago?

15     A.    Yes.  I believe I already said

16 that I was told to see if they sell Cohiba

17 cigars and to buy one or some if they do.

18     Q.    Do you know how many convenient

19 stores there are in Chicago metropolitan

20 area?

21           MR. FRANK:  Objection:

22     Q.    You can answer that "yes" or

23 "no".

24     A.    No.

25     Q.    Do you think it would be fair to

Page 30

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1              GLUTH - Cross

2 say that there are thousands of convenient

3 stores --

4           MR. FRANK:  Objection.

5           MR. DEUTSCH:  I haven't

6     finished.

7           MR. FRANK:  Sorry.

8     Q.    Would it be fair to say that

9 there are thousands of convenience stores

10 in the Chicago metropolitan area?

11           MR. FRANK:  Objection.

12     Speculation.

13     Q.    You can answer.

14     A.    I would have no idea.

15     Q.    Have you seen many other

16 convenience stores in the Chicago area

17 through your lifetime in that area, other

18 than the Plaza Mini-Mart?

19     A.    Yes.

20     Q.    Have you patronized some of

21 those stores?

22     A.    Yes.

23     Q.    Do you know if any of those

24 stores other than the Plaza Mini-Mart

25 offer Cohiba cigars for sale?
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2     A.    No.

3     Q.    Can we refer to your

4 declaration, please, and can we put that

5 up on the screen again.

6           MR. FRANK:  Can I make a

7     suggestion to you?  Have your own

8     printed copy of the declaration.

9           MR. DEUTSCH:  It will be

10     convenient for all of us if you just

11     refer to your printed copy and then we

12     can keep everybody on screen without

13     too much interruption.  I agree with

14     that.

15           Let's page down then to

16     paragraph 2, and the witness also has

17     his own copy, which he can refer to,

18     if he prefers to do that, rather than

19     look at the screen.

20     Q.    So, on January 18, 2021, you

21 went to the Plaza Mini-Mart located at

22 5022 West Lawrence Avenue.  Is that

23 correct, Mr. Gluth?

24     A.    Yes.

25     Q.    Did you drive from
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2 Carpentersville to there?

3     A.    Yes.

4     Q.    How far is it from

5 Carpentersville, about?

6     A.    20 miles.  20 something miles.

7     Q.    Okay.  And you asked the clerk

8 at the store if they sold Cohiba cigars;

9 is that true?

10     A.    I asked him if he sold any other

11 Cohiba cigars, because I had seen the

12 Blue, the Cohiba Blues in the display

13 case.

14     Q.    Well, the way in which your

15 declaration is written, it says you "asked

16 the clerk at the store if they sold Cohiba

17 cigars," and the next sentence is:  "They

18 showed me a box of Cohiba Blue cigars."

19 Is that how it happened, or did it happen

20 differently?

21     A.    It happened slightly

22 differently.

23     Q.    Okay.  So would you please

24 explain how it happened, as opposed to

25 what you said in your sworn declaration.
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2     A.    I walked into the store and

3 immediately saw the display case of

4 cigars, walked up to it, and saw Cohiba

5 Blues on the shelf inside the case, and,

6 about that time, the salesperson came over

7 and asked me if I needed any help.  I

8 said, "Do you sell any other Cohiba

9 cigars?"  And I bought a couple.

10     Q.    I'm sorry.  I missed that?

11     A.    And then I bought a couple.

12     Q.    Then you bought a couple.

13           Alright.  So what was the name

14 of the clerk you spoke to?

15     A.    I didn't get -- ask for his

16 name.

17     Q.    Did you identify yourself as an

18 investigator?

19     A.    No.

20     Q.    Did you identify yourself as

21 working for the lawyers for Cuban Tobacco

22 Company?

23     A.    No.

24     Q.    Did you know that the lawyers

25 who you were working were representing the
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2 Cuban Tobacco Company?

3     A.    No.

4     Q.    Do you smoke cigars?

5     A.    I have in the past.

6     Q.    How frequently do you smoke

7 cigars?

8           MR. FRANK:  Objection.

9     Q.    You can answer.

10     A.    I don't think I've smoked a

11 cigar in several years.

12     Q.    Okay.  When you smoked cigars,

13 did you smoke Cuban-origin cigars?

14           MR. FRANK:  Objection.  Outside

15     the scope of his direct testimony.

16     Q.    You can answer.

17     A.    I don't know.  I don't believe

18 so.

19     Q.    Do you remember the brand of the

20 cigars you smoked when you smoked cigars?

21           MR. FRANK:  Objection.  Outside

22     the scope of his direct testimony.

23     Q.    You can answer.

24     A.    I just recall the names

25 Romeo Y Julieta I've had in the past, I've
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2 had an Avo, I like -- I can't remember the

3 names, so I don't know.

4     Q.    Have you ever purchased cigars,

5 or did you receive them as gifts?

6           MR. FRANK:  Objection.  Outside

7     the scope of the direct testimony.

8     Q.    You can answer.

9     A.    I've purchased cigars.

10     Q.    When you've purchased cigars,

11 what kind of retailers have you purchased

12 them from?

13           MR. FRANK:  Objection.  Outside

14     the scope of his direct testimony.

15     Q.    You can answer.

16     A.    From a liquor store, like

17 Binny's Beverage Mart, has humidors, a

18 liquor store chain in Illinois, suburban

19 Chicago area.

20     Q.    Have you purchased cigars from

21 any other retail store other than Binny's?

22     A.    I don't know.

23     Q.    Have you ever attempted to bring

24 Cuban-origin cigars into the United

25 States?
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2           MR. FRANK:  Objection.  Outside

3     the scope of his direct testimony.

4     Q.    You could answer.

5     A.    No.

6     Q.    Have you ever visited Cuba?

7           MR. FRANK:  Objection.  Outside

8     the scope of the witness's testimony,

9     way outside.

10     Q.    You can answer.

11     A.    No.

12     Q.    Have you ever smoked the General

13 Cigar Cohiba cigar?

14     A.    What is -- I don't -- "General

15 Cohiba", what does that mean?

16     Q.    General Cigar is the United

17 States manufacturer of a Cohiba-brand

18 cigar.  According to your declaration, you

19 purchased General Cigar Cohiba cigars.  So

20 my question to you is, have you ever

21 smoked a General Cigar Cohiba cigar?

22     A.    I would have no way of knowing

23 is the answer to that question.

24     Q.    Did you smoke the cigars you

25 purchased from the Plaza Mini-Mart?
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2     A.    No.

3     Q.    What did you do with them after

4 you purchased them?

5     A.    I shipped them to Lindsey Frank.

6     Q.    Okay.  So, to return to your

7 declaration, your declaration says that

8 you asked the clerk at the store if they

9 sold Cohiba cigars, and I understand that

10 you corrected that to say you asked if

11 they sold any Cohiba cigars other than

12 Cohiba Blue cigars; is that correct?

13     A.    Any other Cohiba cigars.

14     Q.    Any other Cohiba cigars.

15           And what did the clerk say to

16 you?

17     A.    He said that they could -- they

18 are currently out of them; this is all we

19 have; we can get whatever you want; they

20 can come on a truck next Friday.

21     Q.    Were the cigars that you were

22 shown in a box, or were they loose cigars

23 not in a box?

24     A.    They were in the box, in the

25 case.
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2     Q.    Do you know how old those cigars

3 were?

4     A.    No.

5     Q.    Do you have any expertise in

6 judging the age of a cigar by looking at

7 it or feeling it?

8     A.    No.

9     Q.    So, as far as you know, the

10 cigars could have been there for ten

11 years; correct?

12           MR. FRANK:  Objection.  Calls

13     for speculation.

14     Q.    You can answer.

15     A.    I would have no idea how long

16 those cigars were there.

17     Q.    Did you ask when the cigars that

18 you were shown arrived at the Plaza

19 Mini-Mart?

20     A.    No.

21     Q.    Did you ask how many Cohiba

22 cigars the Plaza Mini-Mart sells in the

23 course of a year?

24     A.    No.

25     Q.    Did you ask how many Cohiba
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2 cigars the Plaza Mini-Mart sells any

3 particular time period?

4     A.    No.

5     Q.    Did you ask where the Plaza

6 Mini-Mart acquires cigars from?

7     A.    No.

8     Q.    I'm sorry?  Was that a "no"?

9 You faded out.

10     A.    "No."

11     Q.    Okay.  You say that the clerk

12 told you that, if you wanted something,

13 you could -- they could have a truck

14 deliver more cigars to the store; is that

15 correct?

16     A.    Yes.

17     Q.    Did he tell you where the truck

18 was coming from?

19     A.    No.

20     Q.    Did you ask to speak to the

21 owner of the Plaza Mini-Mart to find out

22 anything about their sale of cigars?

23     A.    No.

24     Q.    Do you know who the owner of the

25 Plaza Mini-Mart is?

Page 40

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1              GLUTH - Cross

2     A.    No.

3     Q.    Did you make any attempt to find

4 out who the owner of the Plaza Mini-Mart

5 is?

6     A.    No.

7     Q.    Did you look in records

8 maintained by the State of Illinois with

9 regard to the sale of tobacco products to

10 find out whether the Plaza Mini-Mart was

11 licensed to sell tobacco products?

12     A.    No.

13     Q.    Did you look to see if there was

14 a license for the sale of tobacco products

15 on display at the Plaza Mini-Mart?

16     A.    No.

17     Q.    How big is the Plaza Mini-Mart,

18 from your observation?

19     A.    Are you asking square footage?

20     Q.    Yes.

21     A.    I don't know.  I didn't even

22 walk into the depths of the store.

23     Q.    Well, if you'll take a look at

24 your exhibit -- sorry, your declaration --

25 Annex 1, the last page, the first of the
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2 photographs shows a picture of the Plaza

3 Mini-Mart taken from the outside of the

4 store; is that correct?

5     A.    Correct.

6     Q.    How wide is the frontage

7 approximately?

8     A.    Looks to be about 25 feet.

9     Q.    Is it correct that on the left-

10 and right-hand sides of the photographs,

11 as we look at it, there are residential

12 buildings?

13     A.    Yes.

14     Q.    The Plaza Mini-Mart sold liquor

15 in addition to cigars; is that correct?

16     A.    Yes.

17     Q.    And it sold beer in addition to

18 cigars; is that correct?

19     A.    Yes.

20     Q.    And it sold food in addition to

21 all of those?

22     A.    Yes.

23     Q.    Did it sell prepared foods, such

24 as sandwiches or deli?

25     A.    I don't know.
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2     Q.    The last page of your Annex 1 to

3 your declaration is a picture of a case

4 holding cigars.  Do you see that?  Tell me

5 if you need a second.

6           So this is a photograph that you

7 took, Mr. Gluth, at the mini-mart; is that

8 correct?

9     A.    Yes.

10     Q.    Okay.  And does this show all of

11 the cigars that were on display in the

12 mini-mart at the time you were there?

13     A.    That looks to be one -- two

14 shelves of a display case.

15     Q.    How many shelves were there in

16 the display case?

17     A.    I don't know.

18     Q.    You don't remember whether there

19 were more than two?

20     A.    There were more than two.

21 There's some below those two.  I'm not

22 sure how many.

23     Q.    In the picture you take here, it

24 shows in the center of the picture a box

25 that says "Cohiba"; correct?
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2     A.    Correct.

3     Q.    And then there are cigars in the

4 box; correct?

5     A.    Correct.

6     Q.    And there are red stickers on

7 those cigars.  Do you know what those red

8 stickers were?

9     A.    They're price tags.

10     Q.    So they were individual cigar

11 price tags; is that correct?

12     A.    Yes.

13     Q.    Do you know whether those were

14 applied by the people at the mini-mart or

15 applied by the manufacturer of the cigar?

16     A.    I do not know.

17     Q.    Okay.  Do you know what the cost

18 of a box of Cohiba Blue cigars at retail

19 is or was in January of 2021?

20     A.    No.

21           MR. DEUTSCH:  Can we go to

22     Annex 2, first page.  It's picture of

23     a few cigars.

24     Q.    Now, Mr. Gluth, are these the

25 two cigars that you purchased at the Plaza
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2 Mini-Mart?

3     A.    Yes.

4     Q.    And is it the case that the

5 11.99 stickers that appear on each of the

6 cigars, as far as you know, were affixed

7 by the owners of the mini-mart?

8           MR. FRANK:  Objection.  Calls

9     for speculation.

10     Q.    Was that a price tag for those

11 cigars?

12     A.    Yes.

13     Q.    Do you know how much a Cohiba

14 Blue cigar retails for at a tobacconist?

15           MR. FRANK:  Objection.

16     Q.    I'm sorry.  Could you answer --

17 could you repeat your answer, Mr. Gluth?

18     A.    No.

19     Q.    But you don't know if that price

20 was higher or lower than the price that a

21 retail tobacconist would sell for a Cohiba

22 Blue cigar; is that correct?

23           MR. FRANK:  Objection.

24     Q.    You can answer.

25     A.    I don't know.
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1              GLUTH - Cross

2     Q.    Did you make any attempt to find

3 out what a retail tobacconist sells loose

4 Cohiba Blue cigars for?

5           MR. FRANK:  Objection.

6     Q.    You can answer.

7     A.    No.

8     Q.    How many cigars were in the box

9 when you purchased these two cigars?

10     A.    I don't know.

11     Q.    How many cigars are in a box of

12 Cohiba Blue cigars?

13           MR. FRANK:  Objection.

14     A.    I don't know.

15     Q.    I'm sorry?

16     A.    I don't know.

17     Q.    You don't know?

18           MR. FRANK:  Can we go back to

19     the Annex 1, the picture of the box of

20     cigars.

21     Q.    So, Mr. Gluth, the box here, the

22 Cohiba blue cigars, the photograph of

23 which you took, says "20 Cigars"; correct?

24     A.    Correct.

25     Q.    Do you recall how many cigars
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2 were in the box at the time you saw it?

3     A.    No.

4           MR. FRANK:  Objection.  Asked

5     and answered.

6     Q.    Can you tell me how many cigars

7 you can see in the box by looking at the

8 photograph you took?

9     A.    Not exactly.  Not clearly.  It

10 looks like I can see four definitely.

11 Maybe there's some others that are blurry.

12     Q.    Do you know if when you

13 looked -- was the box actually taken out

14 and did you look at the box?

15     A.    No.

16     Q.    So you only looked at the box

17 through the glass that we're seeing here;

18 is that correct?

19     A.    At the time I took this picture,

20 yes.

21     Q.    Did the clerk then take the box

22 out in order to give you two cigars?

23     A.    No.

24     Q.    How did you come to get the two

25 cigars?
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2     A.    He opened the door on the

3 display case and I said, "I'll take two."

4     Q.    Did you remove the cigars from

5 the box, or did he?

6     A.    He did.

7     Q.    Did you get to observe the box

8 when the door was open?

9     A.    I saw it, yeah.  I guess the

10 answer is "yes".

11     Q.    Was there another layer of

12 cigars below the top layer, below the

13 layer of cigars we're looking at in this

14 photo?

15     A.    I don't know.

16     Q.    You don't recall one way or the

17 other what you saw at that time?  Is the

18 answer "no"?

19     A.    I've answered the question.  I

20 don't know if there's any other layers

21 other than what you can see there.

22     Q.    Was this the only box of Cohiba

23 cigars you saw in the display case?

24     A.    Yes.

25     Q.    Have you ever, since you made
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2 your declaration, gone into -- to any

3 retail enterprise to look at another box

4 of Cohiba cigars?

5     A.    No.

6     Q.    Have you ever gone into any

7 other convenience store to determine

8 whether they sold cigars?

9     A.    No.

10     Q.    Do you know what percentage of

11 convenience stores sell Cohiba cigars?

12     A.    No.

13     Q.    Do you know whether General

14 Cigar company sells cigars to convenience

15 stores?

16     A.    No.

17     Q.    Do you know anything about the

18 distribution chain of cigars sold at

19 retail in the United States?

20     A.    No.

21           MR. FRANK:  Objection.

22     Q.    If you turn back to your

23 declaration, please, I'm going to address

24 you to paragraph 4 of the declaration and

25 I'll ask the court reporter to put that

Page 49

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1              GLUTH - Cross

2 up, as well.

3           So this says that "On January

4 18, 2021, prior to physically going to the

5 Plaza Mini-Mart, I had visited the website

6 for the plaza mini-mart," and then it

7 gives the URL; is that correct.

8     A.    Correct.

9     Q.    Were you instructed by Mr. Frank

10 to look at the website for the Plaza

11 Mini-Mart?

12     A.    No.

13     Q.    So you did this on your own

14 initiative; is that correct?

15     A.    Yes.

16     Q.    You include at the end of this

17 paragraph the following sentence:  "It

18 shows the following image on its home page

19 and under the "Category" of "Fine cigars".

20 And then there are a picture of two

21 cigars; is that correct?

22     A.    Yes.

23     Q.    Did you cut and paste the

24 photograph that you found on the mini-mart

25 website into this declaration?

Page 50

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1              GLUTH - Cross

2     A.    I did not.

3     Q.    Do you know how these

4 photographs came to be included in your

5 declaration?

6     A.    This declaration was e-mailed to

7 me and these picture were on it.

8     Q.    So you weren't responsible for

9 putting the pictures on the declaration;

10 is that correct?

11     A.    Correct.

12     Q.    Did you report to Mr. Frank that

13 you had gone to the website of the Plaza

14 Mini-Mart and found these photographs?

15     A.    Yes.

16     Q.    And when did you do that?

17     A.    I believe that I spoke to him on

18 the phone as I was driving to the store.

19     Q.    And what did you tell him?

20     A.    That I'm on the way to the store

21 and I saw some cigars on the website and I

22 went there to purchase some Cohiba cigars,

23 that's what I'm gonna do.

24     Q.    Did you tell him -- prior to

25 going to the mini-mart, had you actually
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2 sent him either a link to or a copy of the

3 website page that you say had the pictures

4 of these cigars?

5     A.    I didn't send him the link or

6 the pictures.

7     Q.    Okay.  Prior to visiting the

8 store, did you tell him that there were

9 photographs of Cohiba cigars on the

10 mini-mart website?

11     A.    I don't recall.

12     Q.    At the time you looked at these

13 pictures, were you aware that these are

14 pictures of a cigar manufactured in Cuba

15 and sold outside of the United States?

16     A.    No.  I had no idea.

17     Q.    So why did you think it was of

18 much value to note down that these cigars

19 were shown on website of Plaza Mini-Mart?

20           MR. FRANK:  Objection.  And I

21     direct the witness not to answer.

22           MR. DEUTSCH:  On the basis of

23     what?

24           MR. FRANK:  On the basis of work

25     product.
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2           MR. DEUTSCH:  On the basis of

3     what work product?

4           MR. FRANK:  Work product.

5     You're asking him what -- can you

6     repeat the question.

7           (Question read.)

8           MR. FRANK:  Well, I think you're

9     going into the idea of what the value

10     of his testimony is, which goes into

11     the idea of trial preparation/work

12     product.

13           MR. DEUTSCH:  Let me try to ask

14     a prefatory question and see if it

15     resolves your objection.

16     Q.    Prior to visiting the website

17 for the mini-mart, were you instructed to

18 visit the website for the mini-mart by

19 Mr. Frank?

20     A.    No.

21     Q.    Did you do so because you were

22 interested or curious in seeing what the

23 website looked like?

24     A.    Yes.

25     Q.    Did Mr. Frank tell you that the
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2 website contained photographs of Cuban

3 cigars?

4     A.    No.

5     Q.    So I'll ask you again:  Why did

6 you think it was significant to take -- to

7 tell Mr. Frank that there were photographs

8 of cigars on the Plaza Mini-Mart website?

9     A.    I don't know that I told

10 Mr. Frank that there were pictures of

11 cigars on the Plaza Mini-Mart website.

12     Q.    You told me earlier, you

13 testified earlier, that these pictures

14 were inserted into your declaration, not

15 by you, but by Mr. Frank or somebody

16 working for him; is that correct?

17     A.    I did not put them on this

18 declaration.

19     Q.    Who did you receive the

20 declaration from before signing it?

21     A.    Mr. Frank.

22     Q.    And these photographs were on

23 the declaration when it was tendered to

24 you for review?

25     A.    Yes.
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2     Q.    And just to be clear:  On your

3 way to driving to the Plaza Mini-Mart,

4 what did you tell Mr. Frank you had seen

5 on the website of the Plaza Mini-Mart?

6           MR. FRANK:  Objection.  Asked

7     and answered.

8     Q.    You can answer.

9     A.    I don't recall the exact

10 conversation that we had.

11     Q.    Did you tell him that there were

12 pictures of Cohiba cigars on the Plaza

13 Mini-Mart website?

14     A.    That may have been stated.

15     Q.    Did you tell him that there were

16 pictures of Cuban Cohiba cigars on the

17 Plaza Mini-Mart website?

18     A.    I would have never made such a

19 statement.

20     Q.    Prior to visiting the mini-mart,

21 did you know what a Cuban Cohiba cigar

22 looked like?

23     A.    No.

24     Q.    When you received the

25 declaration to be signed by you --
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2 reviewed and signed by you -- and you saw

3 these photographs, did you know that these

4 were photographs of a Cuban Cohiba cigar?

5     A.    No.

6     Q.    If you go to paragraph 5, you

7 state here in paragraph 5, "I told the

8 clerk that the Plaza Mini-Mart's website

9 showed a Cohiba Siglo II cigar and asked

10 if they sold that Cohiba cigar as well."

11 Is that correct?

12     A.    Yes.

13     Q.    Were you told by Mr. Frank to

14 ask whether the Cohiba Siglo cigar was

15 sold by the Plaza Mini-Mart?

16     A.    No.

17     Q.    So it was your idea to ask for

18 that?

19     A.    I just asked it because that's

20 the only one I saw on the website prior to

21 going there.

22     Q.    It says, "The clerk said that

23 they did not have any in stock, but could

24 get some if I wanted."  Is that the

25 accurate statement of what the clerk said
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2 to you?

3     A.    Yes.

4     Q.    Did you ask the clerk where he

5 could get these cigars from?

6     A.    No.

7     Q.    At the time you visited the

8 Plaza Mini-Mart, were you -- did you now

9 that it's illegal to sell a retail Cuban

10 cigars in the United States?

11     A.    Yes.

12     Q.    Did you think you were asking

13 the clerk at the mini-mart to make an

14 illegal sale of cigars to you?

15     A.    No.

16     Q.    Did you believe these were

17 non-Cuban cigars at the time?

18     A.    Yes.

19     Q.    Did you ever go back to the

20 Plaza Mini-Mart since the date that you

21 testified you visited, which is January

22 18, 2021?

23     A.    No.

24     Q.    Since that date, have you ever

25 gone into any other convenience stores to
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2 see if they are selling cigars?

3     A.    No.

4     Q.    Has Mr. Frank asked you to do

5 anything else in the assistance of his

6 client in this matter, other than what

7 you've previously testified to?

8     A.    No.

9     Q.    Did you make any report to

10 Mr. Frank in writing?

11     A.    No.

12     Q.    Your report to Mr. Frank was

13 entirely verbal; is that correct?

14     A.    Yeah, I don't know.  I don't

15 recall if there was an e-mail exchange or

16 if we spoke on the phone.

17     Q.    Did you make -- just to be

18 clear, you've testified that the

19 declaration was sent to you from

20 Mr. Frank's firm for your signature; is

21 that correct?

22     A.    Correct.

23     Q.    Did you make any changes in that

24 before you signed it?

25     A.    There was one early -- there was
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2 one other version that was sent to me and

3 in paragraph 4 it didn't include the

4 sentence that said "prior to physically

5 going to the mini-mart I visited the

6 website."  So I mentioned that, and then

7 he, Mr. Frank, added it and sent me a

8 revised version.

9     Q.    Was there in fact a paragraph 4

10 with pictures of cigars in the first

11 version of the declaration which was

12 tendered to you?

13     A.    Yeah.  The only thing that I

14 just mentioned was that I thought it

15 should include something stating that I --

16 that I'd seen the website prior to

17 arrival.

18     Q.    Mr. Gluth, the sum of your

19 testimony is that you're aware that one

20 convenience store on Lawrence Avenue in

21 Chicago had a box of Cohiba Blue cigars

22 and sold you two cigars from that box on a

23 given day; is that correct?

24     A.    Correct.

25           MR. FRANK:  Objection.
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2           MR. DEUTSCH:  Okay.  I have no

3     further questions of the witness,

4     except as recross may be needed.

5           MR. FRANK:  Give me two minutes.

6     Off the record.

7           (Time noted:  4:22 p.m.)

8           (Brief recess.)

9           (Time noted:  4:25 p.m.)

10           MR. FRANK:  No questions.

11           MR. DEUTSCH:  Then that

12     terminates the deposition of

13     Mr. Gluth.  Thank you for your time,

14     sire.

15           MR. FRANK:  Well, we will

16     review the transcript.

17           (Time noted:  4:27 p.m.)

18

19

20

21

22

23

24

25
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3

4

5

6    I, ABNER D. BERZON, a Registered

7 Professional Reporter, Certified Realtime

8 Reporter and Notary Public, do hereby

9 certify that the foregoing witness, DEAN

10 J. GLUTH, was duly sworn on the date

11 indicated, and that the foregoing is a

12 true and accurate transcription of my

13 stenographic notes.

14    I further certify that I am not

15 employed by nor related to any party to

16 this action.

17

18        <%3869,Signature%>

        _________________________

19         ABNER D. BERZON, RPR, CRR

        Notary Public, State of New York

20         No. 01BE6303311

        Qualified in New York County

21         Commission Expires 5/12/22

22

23

24

25
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3

4         Case: Empresa v. General
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6         Witness:  Dean J. Gluth
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23
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the 

deponent or a party before the deposition is 

completed, the deponent must be allowed 30 days 

after being notified by the officer that the 

transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to 

sign a statement listing the changes and the 

reasons for making them.

(2) Changes Indicated in the Officer's Certificate. 

The officer must note in the certificate prescribed 

by Rule 30(f)(1) whether a review was requested 

and, if so, must attach any changes the deponent 

makes during the 30-day period.

DISCLAIMER:  THE FOREGOING FEDERAL PROCEDURE RULES 

ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.  

THE ABOVE RULES ARE CURRENT AS OF APRIL 1, 

2019.  PLEASE REFER TO THE APPLICABLE FEDERAL RULES 

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.   



VERITEXT LEGAL SOLUTIONS 

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 

Veritext Legal Solutions represents that the 

foregoing transcript is a true, correct and complete 

transcript of the colloquies, questions and answers 

as submitted by the court reporter. Veritext Legal 

Solutions further represents that the attached 

exhibits, if any, are true, correct and complete 

documents as submitted by the court reporter and/or  

attorneys in relation to this deposition and that 

the documents were processed in accordance with 

our litigation support and production standards. 

 

Veritext Legal Solutions is committed to maintaining 

the confidentiality of client and witness information, 

in accordance with the regulations promulgated under 

the Health Insurance Portability and Accountability 

Act (HIPAA), as amended with respect to protected 

health information and the Gramm-Leach-Bliley Act, as 

amended, with respect to Personally Identifiable 

Information (PII). Physical transcripts and exhibits 

are managed under strict facility and personnel access 

controls. Electronic files of documents are stored 

in encrypted form and are transmitted in an encrypted 

fashion to authenticated parties who are permitted to 

access the material. Our data is hosted in a Tier 4 

SSAE 16 certified facility. 

 

Veritext Legal Solutions complies with all federal and  

State regulations with respect to the provision of 

court reporting services, and maintains its neutrality 

and independence regardless of relationship or the 

financial outcome of any litigation. Veritext requires 

adherence to the foregoing professional and ethical 

standards from all of its subcontractors in their 

independent contractor agreements. 

 

Inquiries about Veritext Legal Solutions' 

confidentiality and security policies and practices 

should be directed to Veritext's Client Services  

Associates indicated on the cover of this document or 

at www.veritext.com. 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No. 1147309
For the mark COHIBA
Date registered: February 17, 1981

AND

In the matter of the Trademark Registration No. 1898273
For the mark COHIBA
Date registered: June 6, 1995

EMPRESA CUBANA DEL TABACO, d.b.a.
CUBATABACO,

Petitioner,

v.

GENERAL CIGAR CO., INC. and CULBRO
CORP.

Respondents.

x

x

Cancellation No. 92025859

DECLARATION OF DEAN J. GLUTH

DEAN J. GLUTH declares under penalty of perjury under the laws of the United States

of America that the following is true and correct:

1. I am a Licensed Private Detective in Illinois as well as Wisconsin and Indiana.

Among other positions, I am a: Board Member (Member At Large) of the National Council of

Investigation & Security Services; Board Member of the Associated Detectives & Security

Agencies of Illinois; and Member of the Illinois Chamber of Commerce.

2. On January 18, 2021, I went to the Plaza Mini -Mart located at 5022 W. Lawrence

Avenue in Chicago, Illinois and asked the clerk at the store if they sold Cohiba cigars. They

showed me a box of Cohiba Blue cigars. Attached hereto as Annex 1 are true and correct copies

EMPRESA CUBANA DEL TABACO V.
GENERAL CIGAR CO.

CANCELLATION NO. 92025859

GLUTH EX. 01

EMPRESA CUBANA DEL TABACO V. 

GENERAL CIGAR CO.

CANCELLATION NO. 92025859

             GLUTH EX. 01 



of photographs I took of the outside of the Plaza Mini -Mart and the Cohiba cigars I was shown

there.

3. I purchased two of the Cohiba Blue cigars that the clerk showed me. Attached

hereto as Annex 2 are true and correct copies of the cigars I purchased from the Plaza Mini -Mart

and the receipt for same. Each Cohiba Blue cigar cost $11.99.

4. On January 18, 2021, prior to physically going to the Plaza Mini -Mart, I had

visited the website for the Plaza Mini -Mart - http: / /plazaminimart.com/. This website indicates

that the Plaza Mini -Mart is located at 5022 W. Lawrence Avenue in Chicago, Illinois (the same

location I visited). It shows the following image on its homepage and under the "Category" of

"Fine cigars ":

5. I told the clerk that the Plaza Mini -Mart's website showed a Cohiba Siglo II cigar

and asked if they sold that Cohiba cigar as well. The clerk said that they did not have any in

stock but they could get some if I wanted. I did not ask them to get me that cigar.

Executed on: February 3, 2021
Carpentersville, Illinois

By:

2

Th,(C'\V
Dean . Gluth



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No. 1147309
For the mark COHIBA
Date registered: February 17, 1981

AND

In the matter of the Trademark Registration No. 1898273
For the mark COHIBA
Date registered: June 6, 1995

EMPRESA CUBANA DEL TABACO, d.b.a.
CUBATABACO,

Petitioner,

v.

GENERAL CIGAR CO., INC. and CULBRO
CORP.

Respondents.

x

x

Cancellation No. 92025859

DECLARATION OF DEAN J. GLUTH

ANNEX 1

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No. 1147309
For the mark COHIBA
Date registered: February 17, 1981

AND

In the matter of the Trademark Registration No. 1898273
For the mark COHIBA
Date registered: June 6, 1995

EMPRESA CUBANA DEL TABACO, d.b.a.
CUBATABACO,

Petitioner,

v.

GENERAL CIGAR CO., INC. and CULBRO
CORP.

Respondents.

x

x

Cancellation No. 92025859

DECLARATION OF DEAN J. GLUTH

ANNEX 2

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco
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Master's for Nonlawyers - Earn a Master of Legal Studies online: New from Pepperdine Law- Ad

Dean Gluth 3rd

President / Licensed Private Detective

InfoMAX Investigations (IL, IN & WI)

Schaumburg, Illinois, United States 319 connections

Contact info

People and pages related to Dean
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InfoMAX Investigations, inc.
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Follow )
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About

Dean Cloth, The Super Sleuth° is the President and Licensed Private Detective of InfoMAX Investigations in

Schaumburg, Illinois, Info MAX Investigations was Incorporated in 1995 and Dean is currently licensed in lllinois, Indiana

and Wisconsin. InfoMAX has conducted over 6,300 WC surveillance investigations for insurance companies, TPA's,

defense attorneys /law firms and private companies in our 24 year history and has also handled their TSCM (Technical

Surveillance Countermeasures) cases by becoming proficient and taking the certification classes from REI (Research

Electronics International) for their ANDRE RF Detector (Advanced Near Field Detection Receiver), the ORION (Non -

Linearlunction Detector), and the OSCOR GREEN 24GHz (Spectrum Analyzer). Dean is a Board Member (and past

Treasurer) of ADSAI (Associated Detectives & Security Agencies of Illinois) and is currently a Member -At -Large Board

Member for NCOSS (National Council of Investigation & Security Services). Dean also maintains membership status with

INSPI (Indiana Society of Professional Investigators ), IAPI (Indiana Association of Professional Investigators), PAWLI

(Professional Association of Wisconsin Licensed Investigators), ILAP PS (Illinois Association of Professional Process

Servers) and the Illinois Chamber of Commerce (where Dean is on their Illinois WC Reform Committee). Finally, Dean is

on the Private Detective Board of the IDFPR (Illinois Department of Financial & Professional Regulation). Recently, Dean

was awarded the 'Vinson Award For Outstanding Service' from NCISS which is presented to the association member

each year who demonstrated outstanding leadership, dedication, and service to the professions of private

invest gations and security services.
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Activity
317 followers

So glad to see that you're doing so well, I'm sure the move to Colorado made everything all

Allthe more better, congrats.

Dean commented

Experience

a

See all activity

President / Licensed Private Detective

InfoMAX Investigations, Inc.

1995 - Present 26 yrs

Schaumburg, Illinois

Specializing in Worker's Camp surveillance and personal injury defense

Education

W Western Illinois University

Bachelor's Degree, (Law Enforcement & Justice Administration)

1979 - 1983
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Private Investigations 8

Endorsed by Brandy Lord. CCDL CFI -FTER and 1 other who is highly skilled at this

Investigation a
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several clients to Dean - I have always been thanked f... See more
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Mar 1995- Present

3rd Vice President - NCISS (National Council of Investigation & Security Services)

Board Member ADSAI (Associated Detectives &Security Agencies of Illinois)
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Contact

www.linkedin.com/in/dean-gluth
(LinkedIn)

Top Skills
Team Building
Public Speaking
Private Investigations

Dean Gluth
President / Licensed Private Detective.............................. InfoMAX
Investigations (IL, IN & WI)
Schaumburg

Summary
Dean Gluth, "The Super Sleuth" is the President and Licensed
Private Detective of InfoMAX Investigations in Schaumburg, Illinois.
InfoMAX Investigations was Incorporated in 1995 and Dean is
currently licensed in Illinois, Indiana and Wisconsin.  InfoMAX
has conducted over 6,300 WC surveillance investigations for
insurance companies, TPA's, defense attorneys/law firms and
private companies in our 24 year history and has also handled
their TSCM (Technical Surveillance Countermeasures) cases
by becoming proficient and taking the certification classes from
REI (Research Electronics International) for their ANDRE RF
Detector (Advanced Near Field Detection Receiver), the ORION
(Non-Linear Junction Detector), and the OSCOR GREEN 24GHz
(Spectrum Analyzer).  Dean is a Board Member (and past Treasurer)
of ADSAI (Associated Detectives & Security Agencies of Illinois)
and is currently a Member-At-Large Board Member for NCISS
(National Council of Investigation & Security Services).  Dean
also maintains membership status with INSPI (Indiana Society of
Professional Investigators), IAPI (Indiana Association of Professional
Investigators), PAWLI (Professional Association of Wisconsin
Licensed Investigators), ILAPPS (Illinois Association of Professional
Process Servers) and the Illinois Chamber of Commerce (where
Dean is on their Illinois WC Reform Committee).  Finally, Dean is
on the Private Detective Board of the IDFPR (Illinois Department of
Financial & Professional Regulation).  Recently, Dean was awarded
the "Vinson Award For Outstanding Service" from NCISS which is
presented to the association member each year who demonstrated
outstanding leadership, dedication, and service to the professions of
private investigations and security services.

Experience

InfoMAX Investigations, Inc.
President / Licensed Private Detective
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1995 - Present (26 years)
Schaumburg, Illinois

Specializing in Worker's Comp surveillance and personal injury defense

Education
Western Illinois University
Bachelor's Degree, (Law Enforcement & Justice
Administration) · (1979 - 1983)

  Page 2 of 2



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 
 

Oral Cross-Examination and Re-Direct Examination of  
Susan Bailey, dated April 2, 2021 

 
 
 
 
 
 
 
 
 
 
 
 
* At Respondent’s request and solely in order to facilitate the orderly presentation of testimony 
in this proceeding, Petitioner has agreed to file this transcript even though Respondent noticed 
this oral examination.  



1
2             IN THE UNITED STATES

        PATENT AND TRADEMARK OFFICE
3                 BEFORE THE

     TRADEMARK TRIAL AND APPEALS BOARD
4

In the matter of Trademark Registration
5 No. 1147309

For the mark COHIBA
6 Date registered:  February 17, 1981

-and-
7 In the matter of Trademark Registration

No. 1898273
8 For the mark COHIBA

Date Registered:  June 6, 1995
9 _______________________

10
EMPRESA CUBANA DEL       )

11 TABACO, d.b.a.           )
CUBATABACO,              )

12             Petitioner,  )
                         ) Cancellation

13          vs.             ) No. 92025829
                         )

14 GENERAL CIGAR CO., INC.  )
and CULBRO CORP.,        )

15             Respondents. )
_______________________  )

16
17   REMOTE CROSS-EXAMINATION DEPOSITION OF

                SUSAN BAILEY
18      TAKEN UNDER PROTEST BY RESPONDENT

           Montclair, New Jersey
19            Friday, April 2, 2021
20
21 Reported By:
22 CATHI IRISH, RPR, CRR, CLVS
23
24
25

Page 1

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1

2

3

4

5

6

7

8                   April 2, 2021

9                   12:11 p.m.

10

11          Remote deposition of SUSAN

12     BAILEY, with all participants

13     appearing via videoconference, before

14     Cathi Irish, a Registered Professional

15     Reporter, Certified Realtime Reporter,

16     and Notary Public of the State of

17     New York.

18

19

20

21

22

23

24

25

Page 2

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1

2 A P P E A R A N C E S:

3

4     RABINOWITZ BOUDIN STANDARD KRINSKY

5     & LIEBERMAN

6     Attorneys for Petitioner

7          45 Broadway

8          Suite 1700

9          New York, New York 10006

10     BY:  LINDSEY FRANK, ESQ.

11

12

13     DLA PIPER LLP (US)

14     Attorneys for Respondents

15          2000 Avenue of the Stars

16          Suite 400 North Tower

17          Los Angeles, California 90067

18     BY:  ANDREW L. DEUTSCH, ESQ.

19

20

21 ALSO PRESENT:

22     Erik Nelson, Veritext Concierge

23

24

25

Page 3

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1

2          MR. DEUTSCH:  This deposition is

3     being taken under protest pursuant to

4     Trademark Trial and Appeal Board

5     Manual of Procedure 707(b)(3) and

6     37 CFR §2.123(e)(3) on the basis of

7     inadequate or improper disclosure.

8     General Cigar Company, Inc., the

9     respondent, intends to object to the

10     receipt of Ms. Bailey's rebuttal

11     testimony in evidence and will upon

12     receipt of the final transcript of the

13     deposition move to strike Ms. Bailey's

14     rebuttal declaration from the record.

15          I will ask the court reporter to

16     put the following words on the cover

17     of the deposition, cross-examination

18     deposition taken under protest by

19     respondent.

20          That's the end of my statement.

21     If the court reporter will please

22     swear the witness in.

23 S U S A N   B A I L E Y,   called as a

24     witness, having been duly sworn by a

25     Notary Public, was examined and
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1

2     testified as follows:

3 EXAMINATION

4 BY MR. DEUTSCH:

5     Q.   Good morning, Ms. Bailey.  My

6 name is Andrew Deutsch.  I am an attorney

7 for General Cigar Company which is the

8 respondent in a Trademark Trial and Appeal

9 Board proceeding, the petitioner being

10 Empresa Cubana del Tabaco which is

11 commonly known as, and which I may refer

12 to, as the Cubatabaco when I'm not

13 thinking right.  And your deposition is

14 being taken because a rebuttal declaration

15 signed by you has been submitted by

16 Cubatabaco in support of its position in

17 the case.

18          Are you aware of the fact that

19 Cubatabaco has submitted a declaration of

20 yours in the case?

21     A.   Yes, I am.

22          MR. DEUTSCH:  We're going to --

23     here's our first test of exhibit

24     share.  I'm going to try to do it

25     myself.  If it doesn't work, we'll be
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1                   BAILEY

2     calling on the concierge to figure it

3     out for us.  I'm going to attempt to

4     introduce your second declaration as

5     an exhibit in the case and I am now

6     going to do it.

7          MR. FRANK:  You're introducing it

8     without exhibits or just the

9     declaration?

10          MR. DEUTSCH:  This is just the

11     declaration without exhibits.  I think

12     it's without exhibits.

13          (Bailey Exhibit 1, second

14     declaration of Susan Bailey, marked

15     for identification.)

16          MR. DEUTSCH:  Is it possible for

17     everyone to see it at this moment?

18          MR. FRANK:  I do not see it.

19          THE WITNESS:  I see it.

20          MR. DEUTSCH:  Can everybody see

21     that I'm scrolling through it now?

22          VERITEXT CONCIERGE:  The only way

23     you're going to be able to do that is

24     by doing it by the screen share on the

25     Zoom feature, sir.
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1                   BAILEY

2          MR. DEUTSCH:  There's one thing I

3     don't know yet.  So if I go back to

4     the --

5          MR. FRANK:  Do you want to go off

6     the record for a second?

7          MR. DEUTSCH:  Please, go off the

8     record.

9          (Discussion off the record.)

10 BY MR. DEUTSCH:

11     Q.   We are back on the record after

12 solving another technical difficulty.

13          Ms. Bailey, I'm going to go down

14 to the bottom of this exhibit.  I know it

15 takes a little while.  And we are now on

16 the last page of your declaration which

17 has been marked as Exhibit 1 but which

18 does not contain the exhibits which we

19 will deal with separately.

20          Is that your signature on the

21 last page of Exhibit 1?

22     A.   Yes, it is.

23     Q.   And did you sign this in

24 Montclair, New Jersey on February 12,

25 2021?
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1                   BAILEY

2     A.   Yes, I did.

3     Q.   What did you understand your

4 signature to mean when you signed the

5 declaration?

6     A.   That I was familiar with the

7 content and that it was a true and

8 accurate.  That's why I signed.

9     Q.   All right.  Let's go back to the

10 top of the exhibit.  I'll ask you a few

11 questions not about the exhibit and then

12 we'll go back to the exhibit.

13          Are you employed by anyone?

14     A.   Yes, I am.

15     Q.   Who are you employed by?

16     A.   I'm employed by Rabinowitz Boudin

17 Standard Krinsky & Lieberman.

18     Q.   Is that the attorneys for the

19 petitioner Cubatabaco in this case?

20     A.   Yes, they are.

21     Q.   And when did you first become

22 employed by the Rabinowitz Boudin firm?

23     A.   In 2010.  I believe it was

24 October.

25     Q.   Okay.  Can you tell me what your
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1                   BAILEY

2 educational background is?

3     A.   I have had some college.  I did

4 not graduate from college but I attended

5 the University of Maryland following high

6 school.

7     Q.   You went to law school?

8     A.   Did I go to law school?

9     Q.   Yes.

10     A.   No, I did not.

11     Q.   Are you admitted to the bar of

12 any state?

13     A.   No, I am not.

14     Q.   Have you ever been qualified as

15 an expert in any litigation?

16     A.   No, I have not.

17     Q.   Have you ever taken any training

18 courses in trademark law?

19     A.   I have not.

20     Q.   Okay.  Do you consider yourself

21 an expert or authority in trademark law?

22     A.   I do not.

23     Q.   Okay.  Have you ever testified in

24 a deposition before?

25     A.   This is my first.
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1                   BAILEY

2     Q.   Okay.  Have you ever testified at

3 any trial?

4     A.   I have not.

5     Q.   Okay.  I'm going to ask you just

6 to make a few explanations of what I'm

7 doing here, so given the fact that you

8 have not testified in the past we're all

9 on the same page.  I'm going to be asking

10 you certain questions with regard to your

11 declaration and the exhibits that were

12 attached to your declaration, which I ask

13 you to answer as fully and as truthfully

14 as you can.  If for some reason you do not

15 understand a question I'm asking, please

16 ask me to rephrase it or repeat it and I

17 will be glad to do so.

18          Your attorney, Mr. Frank, your

19 employer as well, Mr. Frank, may interpose

20 objections to my questions and he has a

21 right to do so, but unless he directs you

22 not to answer a question on the grounds of

23 a recognized privilege, I will expect that

24 you will answer my questions after the

25 objection is voiced.
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1                   BAILEY

2          And otherwise, I'll just ask you,

3 I understand that you may have had a bout

4 of COVID recently for which you have I

5 think everybody on the phone's sympathy.

6 Are you feeling okay today?

7     A.   Yes, I am.

8     Q.   Very good.  I'm glad to hear you

9 recovered.  Is there anything, either any

10 medication or any condition other than

11 recovery from COVID that you feel would

12 affect your ability to truthfully answer

13 the questions that I'm going to ask you?

14     A.   No, there's nothing, other than

15 we're still recovering from COVID but I

16 don't expect that to be a problem with

17 this deposition.

18     Q.   If at some point you feel

19 (inaudible) or uncomfortable, we can

20 always take a break.  We say this to every

21 witness but it would even be more

22 significant in your case, so keep that in

23 mind.  If there's a reason that you want

24 to take a break, just ask and we will.

25 Okay?
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1                   BAILEY

2     A.   Okay, thank you.

3          MR. FRANK:  Andy, I just note

4     your audio is coming in staticky, at

5     least from my side.  I'm not sure if

6     other people are hearing that.

7          THE WITNESS:  Yes, I heard it as

8     well.

9          MR. DEUTSCH:  I'm going to dial

10     in by phone, too.

11          MR. FRANK:  Yes, you're frozen.

12     Your video is frozen, I think.  Go off

13     the record.

14          (Discussion off the record.)

15          (Mr. Deutsch disconnected.)

16          (Recess taken from 12:26 p.m. to

17     1:40 p.m.)

18          MR. DEUTSCH:  For the record, the

19     pause that has taken a little over an

20     hour to deal with was technical

21     difficulties on my end that required a

22     change of modem and for a lawyer to

23     turn into a technician for a short

24     period of time, but we are now

25     reconnected and I am hopeful that we
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1                   BAILEY

2     will not have any more interruptions

3     and we can proceed accordingly.  I

4     appreciate very much the witness's and

5     counsel and everybody else's patience

6     while we address this problem and I'll

7     return to the examination of

8     Ms. Bailey.

9 BY MR. DEUTSCH:

10     Q.   Ms. Bailey, have you worked on

11 the Cubatabaco versus General Cigar prior

12 to this time?

13     A.   Have I --

14          MR. FRANK:  Objection.

15 BY MR. DEUTSCH:

16     Q.   Have you done work as an employee

17 of the Rabinowitz Boudin firm on the

18 Cubatabaco versus General Cigar case prior

19 to signing your declaration which has been

20 or will be marked as Exhibit 1?

21          THE WITNESS:  Yes, I have been.

22 BY MR. DEUTSCH:

23     Q.   For how long have you worked on

24 the case?

25     A.   It's been active again so I think
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1                   BAILEY

2 it was in 2018 maybe that we began.

3     Q.   Are you aware as a result of your

4 work on the case that the trial period for

5 Cubatabaco as petitioner ended on

6 September 16, 2019?

7     A.   I don't remember that date, no.

8     Q.   Are you aware --

9     A.   I wasn't --

10     Q.   I'm sorry, please finish your

11 answer.

12     A.   No, I'm not familiar with that

13 date.

14     Q.   Are you aware that there came a

15 time when the trial period for Cubatabaco

16 to introduce its case in chief ended?

17     A.   No, I don't know that date.

18     Q.   I'll state for the record and I

19 don't think there's any dispute about it,

20 if there is, Mr. Frank will say it, that

21 the trial period for Cubatabaco ended on

22 September 16, 2019 and that is stated in

23 the records of the TTAB, and I may ask you

24 questions with regard to that September

25 16, 2019 date as we go along.
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1                   BAILEY

2          Do you understand?

3     A.   I understand.

4     Q.   Okay.

5          MR. FRANK:  I'm going to put in

6     an objection.  I have to look up the

7     date myself but I assume the TTAB

8     records will indicate when the trial

9     period ended.

10          MR. DEUTSCH:  That's correct.  Do

11     I need to re-put up the Exhibit 1 that

12     we previously marked that's available?

13     Are you able to give me control over

14     the scrolling?

15          VERITEXT CONCIERGE:  One second,

16     sir.

17          Now you do.

18          MR. DEUTSCH:  I see I do, thank

19     you.  There's a little lag but it's

20     not a problem.

21 BY MR. DEUTSCH:

22     Q.   Ms. Bailey, we're going to go

23 back to the document that you previously

24 identified as your second declaration

25 which you said you signed in which
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1                   BAILEY

2 Cubatabaco has submitted as rebuttal

3 evidence in this case.

4          Did you write this declaration?

5     A.   I participated in the -- in

6 reviewing and contributing to it but I did

7 not write it.

8     Q.   Okay.  So if we go to page --

9 this first page, paragraph 2 A, you state

10 that as more fully described below, the

11 searches that you conducted on the

12 Internet and other actions you describe in

13 the declarations showed, "a.  Several

14 instances of actual confusion by U.S.

15 consumers between the General Cigar Cohiba

16 cigar and the Cuban Cohiba cigar, see

17 paragraphs 3-10 below."

18          Do you see that on the first

19 page?

20     A.   I do.

21     Q.   Have you had any training in the

22 law of actual confusion in trademark law?

23     A.   No, I have not.

24     Q.   Do you know what the legal

25 standard is for actual confusion in
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1                   BAILEY

2 trademark law?

3     A.   The legal standard?  I do not

4 know that.

5     Q.   Do you know --

6     A.   I understand confusion but I'm

7 assuming because of the actual, that there

8 is a legal but I don't know.  I'm not

9 aware of that.

10     Q.   Do you know, have you ever read

11 any precedence of the trademark trial and

12 appeal board dealing with actual

13 confusion?

14     A.   I have not.

15     Q.   When this was drafted, did you

16 write these words, "Several instances of

17 actual confusion by U.S. consumers"?

18     A.   I did not write those.

19     Q.   That was written by a lawyer at

20 Rabinowitz Boudin; is that correct?

21     A.   That is correct.

22     Q.   And that is that lawyer's legal

23 conclusion rather than facts that you

24 observed in the course of the activities

25 described in your declaration; is that
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1                   BAILEY

2 correct?

3          MR. FRANK:  Objection.

4 BY MR. DEUTSCH:

5     Q.   You can answer.

6     A.   Well, I don't -- I can't answer

7 that with any knowledge.  What I did on

8 this declaration was I was directed to go

9 to the -- to websites, certain websites

10 and to download information, so that's

11 what I can testify to today.

12     Q.   You don't know whether any of the

13 information you discovered as part of the

14 searches you say you did are evidence of

15 actual confusion as that term is

16 understood in the law; correct?

17          MR. FRANK:  Objection.

18          THE WITNESS:  I can say that they

19     in my opinion represent confusion but

20     I've already explained about actual

21     confusion and my knowledge of it.

22 BY MR. DEUTSCH:

23     Q.   Again, just so it's clear, you

24 don't know what the legal standard for

25 confusion is, do you?
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1                   BAILEY

2          MR. FRANK:  Objection, asked and

3     answered.

4 BY MR. DEUTSCH:

5     Q.   You can answer.

6     A.   Yes, I have stated that.  I don't

7 know the legal terminology for actual

8 confusion.

9     Q.   So the wording several instances

10 of actual confusion is not your wording,

11 it's someone else's wording; correct?

12          MR. FRANK:  Objection.

13          THE WITNESS:  I've stated that I

14     did not write those words.

15 BY MR. DEUTSCH:

16     Q.   Okay.  That's good enough for me.

17 Can we go down to paragraph 3 of the

18 declaration -- I guess I can do it, sorry.

19          We're going to go to paragraph 3

20 of your declaration.  Let's find it.

21          Here we are, paragraph 3.  This

22 appears on page 4 of your declaration and

23 there's a large Roman numeral I and the

24 phrase "Instances of Actual Confusion."

25          Did you write those words?
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1                   BAILEY

2     A.   I did not.

3     Q.   Do you know whether the

4 statements that are made following those

5 words, in fact, evidence actual confusion

6 as that term is understood in law?

7          MR. FRANK:  Objection.

8 BY MR. DEUTSCH:

9     Q.   You can answer.

10     A.   I consider them to be confusing

11 and --

12     Q.   Do you have any -- let me ask you

13 this:  Do you smoke cigars?

14     A.   Do I smoke them?

15     Q.   Yes.

16     A.   I have smoked them.  I don't on a

17 regular basis, no.

18     Q.   Would you consider yourself

19 knowledgeable about cigar brands?

20     A.   No.

21     Q.   Would you consider yourself

22 knowledgeable as to the trademarks that

23 are used by cigar companies for their

24 cigars?

25          MR. FRANK:  Objection.
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1                   BAILEY

2          THE WITNESS:  When you --

3 BY MR. DEUTSCH:

4     Q.   Sorry.

5     A.   Can you repeat the question?

6          MR. DEUTSCH:  Yes.  Could I ask

7     the reporter to repeat it, please?

8          (Record read.)

9          MR. FRANK:  And objection I

10     interposed.

11 BY MR. DEUTSCH:

12     Q.   You can answer that.

13     A.   No, I'm not.

14     Q.   Do you regularly purchase cigars

15 for other people?

16     A.   No, I do not.

17     Q.   Have you conducted any survey of

18 cigar smokers in this case?

19     A.   No, I have not.

20     Q.   Do you know what other cigar

21 smokers think about branding of cigars?

22          MR. FRANK:  Objection, vague.

23          THE WITNESS:  What I know is what

24     I've downloaded from various websites

25     in this case.  That's what I've done.
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1                   BAILEY

2 BY MR. DEUTSCH:

3     Q.   I'll ask you to answer my

4 question which is do you have knowledge as

5 to what other cigar smokers think about

6 branding of cigars sold in the United

7 States?

8          MR. FRANK:  Objection, vague.

9 BY MR. DEUTSCH:

10     Q.   You can answer.

11     A.   No, I guess I would answer no to

12 that.

13     Q.   Have you ever --

14     A.   What I've downloaded but I would

15 not say I have general knowledge.  I'm

16 familiar with what I downloaded from the

17 websites that are part of these exhibits.

18     Q.   Was the answer to my question no?

19          MR. FRANK:  Objection.

20          THE WITNESS:  I feel I've

21     answered your question.  I don't think

22     it was a yes or no question.

23 BY MR. DEUTSCH:

24     Q.   All right.  Did you speak to any

25 other person who smoked cigars in the
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1                   BAILEY

2 course of doing the work that is evidenced

3 in your second declaration?

4          MR. FRANK:  Objection.

5          THE WITNESS:  You mean like a

6     friend or you mean, you know?

7 BY MR. DEUTSCH:

8     Q.   Any person at all out there.  Did

9 you speak to anyone whom you know to be a

10 cigar smoker to ask them if they were

11 confused about the use of the Cohiba label

12 on cigars?

13     A.   Well, actually I did speak with a

14 friend, just as a friend.  I was just sort

15 of interested myself but it's not -- it

16 was not a systematic.

17     Q.   That conversation is not

18 reflected anywhere in your second

19 declaration; correct?

20     A.   It is not at all, no.

21     Q.   And outside of that conversation,

22 have you had any other discussions with

23 any other cigar smokers regarding whether

24 they are confused by the use of the Cohiba

25 brand on cigars?
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1                   BAILEY

2     A.   No, I have not.

3     Q.   Now, let's go back to your

4 declaration and paragraph 3 of it.  Now in

5 paragraph 3, you describe Cigars

6 International; is that correct?

7     A.   Yes.

8          MR. DEUTSCH:  And could we

9     bring -- hold on a second.  Could we

10     bring up -- I guess now we're going to

11     have to talk about, Mr. Nelson, this

12     would be Exhibit 1 to her declaration

13     and it would be marked as Exhibit 2

14     with the same label information before

15     it.

16          VERITEXT CONCIERGE:  So you want

17     the same exhibit marked a second time?

18          MR. DEUTSCH:  You're able to

19     access the private folder that I can

20     see?  Do you see where it says Exhibit

21     1?

22          VERITEXT CONCIERGE:  Yes.

23          MR. DEUTSCH:  Exhibit 1 should be

24     marked with an Exhibit 2 label.

25          VERITEXT CONCIERGE:  Understood.
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1                   BAILEY

2          MR. DEUTSCH:  With the same

3     information that's on the Exhibit 1

4     label.  And then it should be

5     introduced so that we can all see it.

6          (Bailey Exhibit 2, Exhibit 1 from

7     declaration, marked for

8     identification.)

9          MR. FRANK:  Give me a second so I

10     can download it myself.

11          VERITEXT CONCIERGE:  Now you have

12     control again, sir.

13          MR. DEUTSCH:  Okay, very good.

14     Thank you.

15 BY MR. DEUTSCH:

16     Q.   I'm going to go back to Exhibit 1

17 if I'm able to do that.  I'm going to go

18 back to paragraph 3.

19          So what we've marked as Exhibit

20 2, Ms. Bailey, is Exhibit 1 to your

21 declaration as you have seen.  And you say

22 here, "Timothy C. undoubtedly is a person

23 located in the United States, as Cigars

24 International only sells to persons

25 located in the United States and its

Page 25

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2 territories."

3          When you wrote this declaration,

4 did you know -- I withdraw that question.

5          When you were doing the work that

6 you did that created this declaration, did

7 you know that Cigar International only

8 sells to persons located in the United

9 States and its territories?

10     A.   I learned that through what I did

11 for this declaration, I learned that.

12     Q.   Did somebody tell you that or did

13 you learn it in another way?

14     A.   No, it explains it here in my

15 declaration that I actually went to

16 purchase a cigar from that website and

17 when I went to do that, the only -- the

18 address that I could choose from was a

19 United States address or I think in this

20 one also part of its territories.  So if

21 you lived outside the United States, you

22 could not order a cigar.

23     Q.   Okay.  Later in this towards the

24 bottom of the paragraph, and I'm

25 displaying it, it says, "It is owned by
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2 Scandinavian Tobacco Group A/S," it being

3 Cigars International.

4          Did you know about that ownership

5 relationship when you worked on this or

6 did somebody tell you about that?

7     A.   Well, it's on the website.

8     Q.   So you found it on the website.

9     A.   Right.

10     Q.   There's a reference here to a

11 Timothy C. and I'm going to go to the page

12 here.  It's your representation that

13 there's a Timothy C. referenced here?

14     A.   Yeah, I think there was a date in

15 my declaration that says -- I think it was

16 in 2016.

17     Q.   Okay.  So I'm just looking to

18 see, I don't know -- I guess I should find

19 out how long this thing is by looking at

20 the paper copy.

21          MR. FRANK:  Mr. Deutsch,

22     Ms. Bailey can look at her paper copy

23     as well, if it is easier for her.

24          MR. DEUTSCH:  It is.

25 ///
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2 BY MR. DEUTSCH:

3     Q.   Are you able to show me where

4 there is a comment from Timothy C., on

5 which page of the exhibit it appears?

6     A.   It says 5 of 6.

7     Q.   5 of 6.  Thank you.  I appreciate

8 that.  Oh, I am here.  Timothy C.

9     A.   Two-thirds of the way.  Yeah.

10     Q.   You see where my arrow is?

11     A.   Yes.

12     Q.   Do you see the date is October 7,

13 2016; is that correct?

14     A.   That's correct.

15     Q.   Does that indicate to you that

16 the comment was placed on the Cigars

17 International website on or about October

18 7, 2016?

19     A.   That's what I was, yes.

20     Q.   And --

21     A.   (Inaudible.)

22          THE REPORTER:  You're cutting

23     each other off.

24 BY MR. DEUTSCH:

25     Q.   Just to be clear, as far as you
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2 know, this comment was posted on October

3 7, 2016; is that correct?

4     A.   That's correct.

5     Q.   And that date is prior to

6 September 16, 2019, the date by which

7 Cubatabaco was to submit its evidence in

8 chief in this case; correct?

9     A.   As I said before, I'm not aware

10 of that date but --

11     Q.   But you're -- I'm sorry, I'm

12 cutting you off again.

13     A.   I'm not aware that that's the

14 date.  I'm assuming this was October 7,

15 2016.

16     Q.   You don't disagree that October

17 7, 2016 is before September 16, 2019, do

18 you?

19     A.   I agree with that.

20     Q.   Okay.

21     A.   Yes, I agree with that.

22          MR. FRANK:  My realtime has just

23     gone.  I'm sorry, can you give me a

24     second?

25          MR. DEUTSCH:  Sure.
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2          MR. FRANK:  Okay, I'm back on.

3     Sorry.

4 BY MR. DEUTSCH:

5     Q.   Ms. Bailey, I don't need to page

6 through this.  How many pages of comments

7 from users of the Cigar International site

8 approximately did you download that appear

9 in that Exhibit 2 which is Exhibit 1 to

10 your declaration?

11     A.   Are you saying what did I do on

12 Exhibit 1 of my declaration?

13     Q.   I'm saying that Exhibit 1 to your

14 declaration shows a whole bunch of

15 comments from people posted to the Cigar

16 International website; correct?

17     A.   Correct.

18     Q.   The comments dating from -- I

19 think the earliest one we see here --

20 sorry, the latest one we see here is March

21 25, 2018; correct?

22     A.   So I'm sorry, I didn't hear your

23 question.

24     Q.   If you look at page 1 of 6 of

25 this exhibit, you see that?
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2     A.   Right.

3     Q.   Do you see the very top comment

4 that's there?

5     A.   Yes.

6     Q.   Do you see above it says this is

7 showing 101 of 237 reviews?

8     A.   Right.  So in my declaration you

9 see the link to the website that I went

10 to.

11     Q.   Right, but I'm asking --

12     A.   When I went to that link, then I

13 printed out what appeared on my screen and

14 so you see there are two -- 1 of 6 that

15 printed out.

16     Q.   Okay.

17     A.   So when I went to that website

18 and I hit print to PDF, that's what

19 printed out.

20     Q.   I'm going to ask you to please

21 just answer the questions that I ask you

22 as opposed to something else because I'm

23 trying to keep a clear record here.

24          Can you see the arrow on the

25 screen?
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2     A.   Yes, I can.

3     Q.   You see that it says showing

4 101-150 of 237 reviews?

5     A.   I do.

6     Q.   Did you read all 237 reviews that

7 are referenced here?

8     A.   I did not.

9     Q.   Did you read the reviews that

10 appear at 101 to 150 that are actually

11 reproduced in what is marked as Exhibit 2

12 and was Exhibit 1 to your declaration?

13     A.   I did not.

14     Q.   How did you come to read the

15 Timothy C. review which you have

16 previously indicated is part of this

17 exhibit?

18     A.   What I was asked to do is to go

19 to this part, this link to this website

20 and print out what I saw on my screen,

21 what appeared on my screen and that's what

22 I did.

23     Q.   I see.

24     A.   And then I made sure, you know,

25 that Timothy C. was in that list but I did
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2 not read all of the other ones.

3     Q.   So is it accurate to say that

4 someone in the Rabinowitz Boudin firm said

5 print out the Timothy C. review and then

6 you went ahead and printed the document

7 that's been marked as Exhibit 2 to your

8 Exhibit 2 in this deposition?

9     A.   I think I explained the process I

10 would have done this.

11     Q.   Can you answer my question,

12 Ms. Bailey?  This will take a long time if

13 we do it this way and I'm trying not to.

14 Were you told by someone at Rabinowitz

15 Boudin to print out the Timothy C. review?

16     A.   No, not that I recall.

17     Q.   Did you find the Timothy C.

18 review and bring it to the attention of

19 lawyers at Rabinowitz Boudin?

20     A.   I did not.

21     Q.   How did it come that you printed

22 out the Timothy C. review, who told you to

23 do that?

24     A.   Lindsey Frank.

25     Q.   And then you took the actions
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2 necessary and that resulted in the

3 printing of this exhibit; correct?

4     A.   That's correct.

5     Q.   You didn't read any of the other

6 reviews then that appear on this exhibit;

7 correct?

8     A.   I was not asked to do that.

9     Q.   And you did not do it; correct?

10     A.   I can't say with all certainty

11 that when I was looking at this that I

12 didn't happen to read another one, but

13 that was not part of what I was asked to

14 do.

15     Q.   But you weren't asked to search

16 for reviews that to your mind evidenced

17 confusion among people who posted comments

18 on the Cigar International website;

19 correct?

20     A.   That's correct.

21     Q.   And of the 250 reviews that we

22 previously saw referenced at the top, you

23 recall reading any others except the

24 Timothy C. review?

25          MR. FRANK:  Objection.
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2          THE WITNESS:  As I stated, I may

3     have glanced at other ones but I

4     couldn't tell you which they were at

5     this time.

6 BY MR. DEUTSCH:

7     Q.   Do you know if any of those other

8 reviews evidenced confusion on the part of

9 the person who was posting the review?

10     A.   I was not reading them for that.

11 And I'm also not stating that I read them.

12 I may have glanced at one or two but I was

13 not looking for them.

14     Q.   Ms. Bailey, again I'm going to

15 ask you to please answer my question which

16 you're not quite doing so that we can move

17 this along.

18     A.   I believe I have answered your

19 question.

20     Q.   I'm going to rephrase it and I

21 believe this is acceptable of a yes or a

22 no answer.

23     A.   Okay.

24     Q.   Are you aware of any other

25 reviews posted to Cigar International
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2 which evidence actual confusion by the

3 person who posted the review to Cigar

4 International other than this Timothy C.

5 review, yes or no?

6     A.   I am not, no.

7     Q.   Okay.  Did you do any research

8 into whether Timothy C. is a United States

9 resident?  Let me withdraw that.

10          Other than what you state here,

11 which is that Timothy C. undoubtedly is a

12 person located in the United States, as

13 Cigars International only sells to persons

14 located in the United States, did you do

15 any other research into Mr. Timothy C?

16     A.   No, I did not.

17          MR. FRANK:  Objection.

18 BY MR. DEUTSCH:

19     Q.   Let's move on to paragraph 4 of

20 Exhibit 1 in this declaration which is

21 your declaration.  Can we go to paragraph

22 4 of Exhibit 1 in this declaration?  I

23 guess I can do that.  I actually know how

24 to do that now.  I'm going to enlarge this

25 a little bit, please.
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2          Now Ms. Bailey, this says that on

3 January 26, 2021, you went to a cigar

4 forum discussion on CigarBid that took

5 place between August 9 through 12, 2019.

6 You provide the link and then you say you

7 printed and downloaded the PDF what

8 appeared on your screen, which is attached

9 to your (inaudible).

10          Do you see that?

11          MR. FRANK:  Mr. Deutsch, your

12     audio is coming in and out.

13          THE WITNESS:  To me also.

14          MR. DEUTSCH:  Okay, I'm sorry

15     about that.  Hopefully that's not

16     showing a problem with my new modem.

17     I'll try to speak as loudly and slowly

18     as I can.  Obviously, I want you to

19     hear it.

20 BY MR. DEUTSCH:

21     Q.   Do you see paragraph 4 of your

22 declaration?

23     A.   Yes, I do.

24     Q.   Did you do the things that you

25 said you do in paragraph 4 between -- on
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2 January 26, '21; is that true?

3     A.   That is correct.

4     Q.   Did the cigar forum discussion

5 that is printed as Exhibit 2 to your

6 declaration take place between August 9

7 and 12, 2019?

8     A.   Yes.  I see it in my declaration.

9     Q.   So as far as you know, it would

10 have been possible for your firm to

11 download that discussion and submit it as

12 part of its evidence in chief prior to

13 September 16, 2019; is that correct?

14          MR. FRANK:  Objection.

15          THE WITNESS:  No, that's not

16     correct.

17 BY MR. DEUTSCH:

18     Q.   Is August 9 to 12, 2019 a date

19 that occurred before September 16, 2019?

20     A.   Yes, it is a date that appears

21 before that, yes.

22     Q.   Do you know of any reason why you

23 could not have gone to the cigar forum

24 discussion on CigarBid and downloaded it

25 on say, August 13, 2019, and printed out
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2 this exhibit?  When I say this exhibit, I

3 mean Exhibit 2 to your declaration.

4     A.   I don't know if that's possible

5 or not.

6     Q.   You know of no reason why you

7 could not have printed this out prior to

8 September 16, 2019; is that correct?

9          MR. FRANK:  Objection, asked and

10     answered.

11          THE WITNESS:  I have no

12     knowledge.

13 BY MR. DEUTSCH:

14     Q.   I'm sorry, what did you say?

15     A.   I have no knowledge of that

16 information.

17     Q.   It's not quite my question.  Do

18 you know of any reason why you could not

19 have printed this out prior to September

20 16, 2019?

21          MR. FRANK:  Objection --

22          THE WITNESS:  I --

23          THE REPORTER:  Please speak one

24     at a time.

25          MR. FRANK:  Ms. Bailey, give me a
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2     second to present an objection if I

3     have one.  I think it's hard for the

4     court reporter to hear two people

5     speaking at the same time.

6          THE WITNESS:  I will do that.

7          MR. DEUTSCH:  Can the court

8     reporter read back my question to the

9     witness?  I don't think we got an

10     answer.

11          (Record read.)

12          MR. FRANK:  And I interposed an

13     objection of asked and answered.

14 BY MR. DEUTSCH:

15     Q.   Can you answer that, please,

16 Ms. Bailey?

17     A.   I do not have a reason to believe

18 that, but I don't know if there is one.

19 But what I've learned --

20     Q.   Ms. Bailey, Ms. Bailey, you've

21 answered my question.

22     A.   Okay.

23     Q.   And there's no question pending.

24 I'll ask you another question.

25     A.   Okay.
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2     Q.   Were you directed by Mr. Frank to

3 print out this cigar forum discussion that

4 appears referenced at paragraph 4 of your

5 declaration?

6     A.   Yes, I was.

7     Q.   Okay, now if you can go --

8 actually let me do this.

9          I'm looking at paragraph 6 of

10 your declaration.  There's a statement

11 here, anyone on the Internet can view

12 these comments; however, only users

13 registered and located in the United

14 States can post comments.

15          Did you determine that to be a

16 factor, were you told that was a fact?

17          MR. FRANK:  Objection.

18          THE WITNESS:  Where did you read

19     that from?

20 BY MR. DEUTSCH:

21     Q.   Do you see the arrow?

22     A.   Okay.

23     Q.   Where my arrow is or my pointer

24 is.  Starting with the words "Anyone on

25 the Internet" and going down to "post
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2 comments."

3          Do you see that?

4     A.   Well, what I did was I went

5 through the process of seeing what you

6 needed to do to post a comment.  And you

7 can see further along in my deposition I

8 explain, and I think there's actually an

9 exhibit that shows that I went through the

10 process to be able to determine that.

11     Q.   So you personally determined this

12 fact, you weren't told about it; is that

13 correct?

14     A.   I was asked to try to find out

15 what was necessary to be able to post a

16 comment and so I went through the process.

17     Q.   Okay.  I'm going to go further

18 down to the last paragraph of paragraph --

19 the last physical paragraph of what's

20 numbered as paragraph 4 of your

21 declaration which has been marked as

22 Exhibit 1 here.

23          Do you see the -- can you see my

24 pointer?

25     A.   Yes, I can.
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2     Q.   Okay.  And this states that you

3 have reproduced a copy of an article on

4 Stogie Press.

5          Do you see that?

6     A.   Correct.  Yes.

7     Q.   Were you asked by Mr. Frank to

8 download that article?

9     A.   Yes, I was.

10     Q.   Before you were asked that had

11 you ever read anything in Stogie Press?

12     A.   No, I had not.

13     Q.   And the date of the article is

14 September 23, 2019; is that correct?

15     A.   The date of the article is

16 September 23, 2019, yes.

17     Q.   Is that date subsequent to

18 September 16, 2019?

19     A.   That date is, yes.

20     Q.   All right.  I'm going to go

21 further down in your declaration.

22 Paragraph 5 talks about Reddit.

23          Do you see that there?

24     A.   Yes, I do.

25     Q.   Would you please -- I'm going to
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2 page down to paragraph 6 of your

3 declaration.  In paragraph 6, can you see

4 that on your screen, Ms. Bailey?

5     A.   Yes, I can.

6     Q.   In paragraph 6 you state that on

7 January 26, 2021 you went to a Reddit post

8 titled "Is there a Cohiba Dominican

9 Equivalent of a Cohiba Siglo I?" posted on

10 September [sic] 2, 2018 to the Reddit

11 cigars community and you provided some

12 additional information.

13          Do you see that paragraph?

14     A.   You said September 2 and this was

15 October 2.

16     Q.   That's my fault.  Let me restate

17 it.

18          Does this paragraph state in

19 substance that on January 26, 2021 you

20 went to Reddit, found a post entitled "Is

21 there a Cohiba Dominican equivalent of a

22 Cohiba Siglo I" posted on October 2, 2018

23 to the Reddit cigars community and you

24 downloaded and printed that post out?

25          MR. FRANK:  Objection,
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2     mischaracterizes testimony.

3 BY MR. DEUTSCH:

4     Q.   You can answer.  Is that

5 essentially what you did?

6     A.   I went to the link that's

7 provided here and I printed out what I

8 found at that link.

9     Q.   Okay.

10          And the post October 2, 2018,

11 that is before September 16, 2019;

12 correct?

13     A.   That date is before, yes, the

14 September date, correct.

15     Q.   And you have no reason -- do you

16 know of any reason why you could not have

17 printed that post out on October 2, 2018

18 if you had wanted to?

19          MR. FRANK:  Objection.

20          THE WITNESS:  I don't know if

21     there's a reason or not -- sorry,

22     Lindsey.

23 BY MR. DEUTSCH:

24     Q.   As far as you know, was -- did

25 the October 2, 2018 post that you
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2 reference here appear on Reddit on October

3 2, 2018?

4          MR. FRANK:  Objection.

5          THE WITNESS:  I do not have that

6     information.  I don't know.

7 BY MR. DEUTSCH:

8     Q.   Okay.  And you have no

9 information that it did not appear on that

10 date; correct?

11          MR. FRANK:  Objection.

12          THE WITNESS:  I don't have

13     information.

14 BY MR. DEUTSCH:

15     Q.   Paragraph 6 talks about a post

16 made by someone who uses a screen name

17 SkiAMonkey, all one word; correct?

18     A.   Correct.

19     Q.   Do you know who SkiAMonkey is

20 behind that screen name?

21     A.   No, I do not.

22     Q.   Do you know if he knows anything

23 about cigars?

24     A.   Just what I've read here.

25     Q.   You don't know anything other
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2 than what's there; correct?

3     A.   Well, I would need to look at the

4 exhibit to see if there's more information

5 there.  The declaration is just a summary

6 of what the exhibits have and if there's

7 something more in this particular exhibit,

8 then I would have read it at that time

9 when I downloaded it.

10     Q.   Do you know if SkiAMonkey lives

11 in the United States?

12     A.   My recollection is that all the

13 quotes that we have here from postings

14 that people live in the United States and

15 we provided evidence of that.

16     Q.   Where in your declaration does it

17 show that SkiAMonkey lives in the United

18 States?

19     A.   The last paragraph in paragraph

20 6.

21     Q.   Okay.  So this says that he

22 posted a picture of a visit to Green Bay;

23 correct?

24     A.   Correct.

25     Q.   And it says that he posted a
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2 notice from Northwestern Pritzker School

3 of Law; correct?

4     A.   Correct.

5     Q.   And that other posts discuss

6 Chicago topics; correct?  Is that correct?

7     A.   Are you at that point on the

8 screen?

9     Q.   I am not but --

10     A.   Where you're reading from?

11     Q.   Now I am, hold on.  There.  You

12 say in other posts discuss Chicago topics;

13 correct?

14     A.   Correct.

15     Q.   Did you print out and reproduce

16 any of these posts that you reference in

17 this paragraph?

18     A.   I think it's described here as

19 Exhibit 7.

20     Q.   I'm asking -- you may not

21 understand me.  I'm asking you if you

22 printed out any of the other posts by

23 SkiAMonkey that you have --

24     A.   Yes, right after where it says --

25 no, you're going too far.  It's in the
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2 paragraph where you just read, after where

3 it says Green Bay, Wisconsin, it says,

4 "Attached hereto as part of Exhibit 7 is a

5 true and correct copy of this Reddit

6 post."

7     Q.   And then you say, another post by

8 this user from approximately 2016 pastes a

9 notice from Northwestern Pritzker School

10 of Law and other posts discuss Chicago

11 topics.  Are any of those posts referenced

12 in that last sentence included in your

13 declaration?

14     A.   I would need to look at that

15 exhibit.  I can do that now if you'd like.

16     Q.   You reference an exhibit for

17 those posts in your declaration, posts

18 referenced in the last sentence of your

19 declaration.

20     A.   Right, but --

21     Q.   Answer my question.

22     A.   Because Exhibit 7 is right after

23 the reference to the Green Bay, Wisconsin

24 and I need to look to see if you want me

25 to tell you about the Northwestern school,
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2 I would need to look to see if that's

3 included.  I don't recall off the top of

4 my head.

5          MR. DEUTSCH:  Would the tech

6     please put up Exhibit 7 as they appear

7     in the folder which we'll mark as

8     Exhibit 3 for purposes of this

9     deposition.

10          (Bailey Exhibit 3, Exhibit 7 from

11     declaration, marked for

12     identification.)

13 BY MR. DEUTSCH:

14     Q.   For ease of reference,

15 Ms. Bailey, why don't you look at the

16 physical exhibit as Mr. Frank suggested.

17     A.   Yes, I can certainly do that.

18     Q.   It's easier to go through.  And

19 tell me whether the posts that you

20 reference in the last sentence of

21 paragraph 6 of your declaration have been

22 reproduced in this exhibit.

23     A.   Which one, Mr. Deutsch, which one

24 are you specifically referencing?

25     Q.   You say another notice post by --
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2 we're in paragraph 6 of your declaration,

3 you say that you have attached -- I'm

4 sorry, you say that another post pastes a

5 notice from Northwestern Pritzker School

6 of Law and another post discusses Chicago

7 topics.

8          Are any of those posts shown in

9 Exhibit 7 to your declaration marked here

10 as Exhibit 3?

11     A.   The only one that I'm seeing

12 right now is the Green Bay over the

13 weekend, visited Green Bay over the

14 weekend.

15     Q.   That's good enough, thank you.

16          Paragraph 7 of your declaration

17 which I'll move to again, do you see

18 paragraph 7 of your declaration on the

19 screen?

20     A.   Yes, I do.

21     Q.   This states you went to the

22 Reddit post titled "First Cohiba, Red

23 dot," posted on January 5, 2021 and took

24 screenshots and downloaded what was

25 eventually included in Exhibit 9 to your
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2 declaration; is that correct?

3     A.   That's correct.

4     Q.   Were you directed by Mr. Frank to

5 do this?

6     A.   Yes, I was.

7     Q.   Was it Mr. Frank and not you who

8 located this Reddit discussion?

9     A.   Yes, it was.

10     Q.   Paragraph 8 of the declaration.

11 Again, that's Exhibit 1 for purposes of

12 this deposition.  Do you see that on the

13 screen?

14     A.   I do see paragraph 8.

15     Q.   Does this say in substance that

16 you on January 26, 2021, you went to a

17 Reddit post that was posted on June 10,

18 2018 and took screenshots of that post and

19 downloaded them and then included them in

20 an exhibit which is attached as Exhibit 10

21 to your declaration?

22     A.   Yes, I did.

23     Q.   And is it the case that June 10,

24 2018 is prior in time to September 16,

25 2019?
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2     A.   Yes, it is prior in time.

3     Q.   Do you know of any reason why you

4 could not have seen and printed out this

5 Reddit post in 2018?

6          MR. FRANK:  Objection.

7          THE WITNESS:  I don't know

8     whether it could have been or not.

9 BY MR. DEUTSCH:

10     Q.   Okay.  Let's go to paragraph 9 of

11 your declaration marked here as Exhibit 1.

12 Do you see that on the screen?

13     A.   Yes, I do.

14     Q.   This states in substance that on

15 January 26, 2021 you went to a Reddit post

16 entitled "Review #1 Cohiba Red Dot Toro en

17 Tubo" posted on April 21, 2018 to the

18 Reddit cigars community.  And then you

19 provide details as to the poster and you

20 state that you took screenshots and

21 printed and downloaded it and that the

22 copy of that is Exhibit 11; is that

23 correct?

24     A.   That's correct.

25     Q.   Was it Mr. Frank who told you to
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2 do this?

3     A.   Yes, it was.

4     Q.   And is April 21, 2018 prior to

5 the time of September 16, 2019?

6     A.   Yes, it is.

7     Q.   Let's go to paragraph 10 of your

8 declaration which I'll page to.  Do you

9 see paragraph 10 of your declaration which

10 is currently appearing on the screen?

11     A.   Yes, I do.

12     Q.   This states in substance that on

13 January 25 and 29, 2021 you went to an

14 Instagram post dated December 3, 2019 by

15 seanwilliams_cohiba, General Cigar's brand

16 ambassador for its Cohiba cigar.  You give

17 the link and you state you took a

18 screenshot and printed and downloaded what

19 you saw and that that is part of Exhibit

20 12; correct?

21     A.   That's correct.

22     Q.   This states in the next paragraph

23 that the Instagram -- sorry, states that

24 the first comment by users from the

25 Instagram account, quote, classicman4658,
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2 end quote, and that is all one word and

3 states, quote, Cuba's finest, end quote.

4          Do you see that?

5     A.   I do.

6     Q.   Did Mr. Frank direct you to do

7 this?

8     A.   When you say "this," you mean go

9 to this link?

10     Q.   Go to this --

11     A.   Yes, he said to click on

12 classicman.  Yes, he did.

13     Q.   Okay.  Did he -- I'm sorry, I

14 withdraw that question.

15          Now I'm going to go to the

16 section of your declaration that is in

17 boldface.  Roman numeral II says, General

18 Cigar's Cohiba brand ambassador associates

19 General Cigar Cohiba cigar with Cuba.

20          Did you write those words?

21     A.   I did not.

22     Q.   Did Mr. Frank write those words?

23     A.   I believe so.

24     Q.   So that is not a conclusion that

25 you made, that is a conclusion that
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2 Mr. Frank made; correct?

3          MR. FRANK:  Objection.

4          THE WITNESS:  I did not make

5     conclusions in the work that I did to

6     this declaration.

7 BY MR. DEUTSCH:

8     Q.   And you did not write those

9 words; correct?

10     A.   I did not write those words.

11     Q.   But you did sign the declaration

12 as you previously testified indicating

13 that everything in your declaration was

14 true and correct; isn't that true?

15     A.   Yes, it's true.

16     Q.   Do you know what the legal

17 concept of association of a product with a

18 geographical location is?

19          MR. FRANK:  Objection.

20          THE WITNESS:  I'm sorry,

21     Mr. Deutsch, can you repeat that

22     question again?

23 BY MR. DEUTSCH:

24     Q.   Yes.  Do you know what the legal

25 standard is for associating a brand of a
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2 product with a geographical location?

3          MR. FRANK:  Objection.

4 BY MR. DEUTSCH:

5     Q.   You can answer.

6     A.   The legal standard, no.

7     Q.   Paragraph 11 now of your

8 declaration.

9     A.   Yes.

10     Q.   States that you went to an

11 Instagram post by seanwilliams_cohiba and

12 took a screenshot and printed out Exhibit

13 13; correct?

14     A.   Yes, correct.

15     Q.   And that there was an image on

16 that post which now appears on your

17 declaration and this is the one we're

18 seeing; correct?

19     A.   That is correct, yes.

20     Q.   Okay.  So in that image we are

21 seeing three boxes of General Cigar Cohiba

22 cigars; correct?

23          MR. FRANK:  Objection.

24          THE WITNESS:  Correct, yes.

25 ///
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2 BY MR. DEUTSCH:

3     Q.   And we are seeing a hand holding

4 a General cigar, Cohiba cigar; correct?

5          MR. FRANK:  Objection.

6 BY MR. DEUTSCH:

7     Q.   You can answer.

8     A.   Correct.

9     Q.   And we're seeing a cigar lighter

10 that is a General Cigar Cohiba mark

11 because it has the red dot on it; correct?

12          MR. FRANK:  Objection.

13          THE WITNESS:  Correct.

14 BY MR. DEUTSCH:

15     Q.   And we're seeing two black

16 ashtrays; correct?

17          MR. FRANK:  Objection.

18          THE WITNESS:  Correct.

19 BY MR. DEUTSCH:

20     Q.   And then half cut out of the

21 photograph we're seeing a statuette or a

22 bobblehead of a figure holding a -- it's

23 not clear what the figure is holding,

24 maybe a baseball bat, with the title Fidel

25 Castro under it; correct?
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2          MR. FRANK:  Objection,

3     mischaracterizes the evidence.

4 BY MR. DEUTSCH:

5     Q.   You can answer.

6     A.   I'm not sure what you mean by

7 half cut out.  You can see Fidel's face, a

8 baseball bat and the name.

9     Q.   Can you see all of his face?

10     A.   Most of it.

11     Q.   Can you see all of his face,

12 Ms. Bailey?  Please answer my question.

13     A.   No.

14     Q.   Do you know if General Cigar told

15 Mr. Williams to place that statuette in

16 the photograph?

17     A.   I have no knowledge of the

18 conversation.

19     Q.   Do you know if Mr. Williams owned

20 that statuette before this photograph was

21 taken?

22     A.   I have no idea.

23     Q.   Do you know if Mr. Williams owned

24 that statuette before he became brand

25 ambassador for Cohiba cigars?
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2     A.   No.

3     Q.   Okay.  Let's go to paragraph 12

4 of your declaration.  This says that you

5 went to a Twitter post dated June 20, 2017

6 posted by Sean Williams and printed that

7 out and it became Exhibit 14 to your

8 declaration; correct?

9     A.   Correct.

10     Q.   And June 20, 2017 is prior in

11 time to September 16, 2019; correct?

12     A.   Correct.

13     Q.   And you know of no reason that

14 you could not have printed out this

15 Twitter post prior to September 16, 2019;

16 correct?

17          MR. FRANK:  Objection.

18          THE WITNESS:  I don't know if you

19     could or you couldn't.  I don't know.

20 BY MR. DEUTSCH:

21     Q.   Did you go to this Twitter post

22 and print it out at the direction of

23 Mr. Frank?

24     A.   Yes, I did.

25          MR. DEUTSCH:  Can we have the
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2     Exhibit 14 from -- it should be marked

3     as such, Mr. Nelson.  We'll mark that

4     as Exhibit 4 for this declaration.

5          (Bailey Exhibit 4, Exhibit 14

6     from declaration, marked for

7     identification.)

8 BY MR. DEUTSCH:

9     Q.   So Ms. Bailey, it may be again

10 more convenient for you to look at the

11 exhibit --

12     A.   Yes, I have it.

13     Q.   And I'm going to do the same.

14 There's a tweet here by Mr. Williams that

15 says Havana reminds me so much of home...

16 looks and feels like the French quarter

17 actually; correct?

18     A.   Correct.

19     Q.   Is there any reference on this

20 page to General Cigar?

21     A.   Well, just that the name of the

22 Instagram account.

23     Q.   That's Sean underline Cohiba;

24 correct?

25     A.   Right but Sean Williams is the
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2 ambassador of General Cigar.

3     Q.   I know, but that's not my

4 question to you.  Is there anything on

5 this page other than the @ below the name

6 Sean Williams, Sean underline Cohiba, that

7 indicates that he is brand ambassador for

8 General Cigar?

9     A.   On the top right-hand corner of

10 the first page, it looks like some of the

11 typing -- but nothing on this page.  I

12 don't know what was there.  Something got

13 cut off.  I'm not sure what it said there.

14     Q.   You printed this out, you made

15 the printout that went into this exhibit;

16 is that correct?

17     A.   That's correct.

18     Q.   All right.  Let's go to the

19 second page or the one -- I guess it's the

20 third page, I apologize.  And there's a

21 picture of a gentleman with a cigar in his

22 mouth wearing it looks like a Tabasco

23 branded T-Shirt.

24          Do you know, is that

25 Mr. Williams?
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2     A.   I believe it is, yes.

3     Q.   You've never met Mr. Williams,

4 have you?

5     A.   No, but I've seen photographs of

6 him.

7     Q.   My question to you is you've

8 never met Mr. Williams and your answer is

9 no; right?

10          MR. FRANK:  Objection, asked and

11     answered.

12          THE WITNESS:  Yes.

13 BY MR. DEUTSCH:

14     Q.   I'm going to get a clear and

15 single answer to my question, Ms. Bailey.

16 Have you ever met Mr. Williams?

17     A.   I have not.

18     Q.   Do you know what kind of cigar

19 he's smoking?

20          MR. FRANK:  Objection, vague.

21 BY MR. DEUTSCH:

22     Q.   Do you know what brand of cigar

23 he's smoking?

24     A.   Do I know?

25     Q.   Yes.  Can you tell from the
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2 photograph that you're looking at what

3 brand of cigar, assuming this is

4 Mr. Williams, he's depicted as smoking?

5     A.   I do not know with certainty, no.

6     Q.   Is there anything in his text

7 message that says this is a Cohiba cigar?

8          MR. FRANK:  Objection.  Are you

9     referring to the post message,

10     Mr. Deutsch?

11 BY MR. DEUTSCH:

12     Q.   Yes, post message that is

13 immediately to the right of the photograph

14 we're looking at on this which is marked

15 in the exhibit as page 1/2 and which is

16 depicted on the screen.  And in case

17 there's any other doubt, I'm pointing my

18 arrow at the message I'm asking about.

19          Do you see that?

20     A.   What was the question, please?

21     Q.   The question was, does

22 Mr. Williams in his text message say

23 anything about Cohiba?

24     A.   Well, it's in

25 seanwilliams_cohiba.
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2     Q.   That's his handle, Ms. Bailey.

3 I'm asking you about the text message that

4 he included.  Is there any reference to

5 Cohiba in his text message?

6     A.   To me that's part of his text

7 message.

8     Q.   Ms. Bailey, you're not answering

9 my question.  Do you know what a Twitter

10 handle is?  Do you know what a Twitter

11 handle is?

12     A.   A Twitter handle?  I've always

13 heard of it as a tweet.

14     Q.   Do you know that individual

15 Twitter users have a name, not necessarily

16 their own name, that identifies them

17 uniquely on Twitter?

18     A.   Yes.

19     Q.   Do you use Twitter?

20     A.   I do not.

21     Q.   Okay.  Do you understand that

22 seanwilliams_cohiba is the name used by

23 Mr. Williams for this particular Twitter

24 account?

25          MR. FRANK:  Objection.

Page 65

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2          THE WITNESS:  Yes.

3 BY MR. DEUTSCH:

4     Q.   And then there are words,

5 specific words that begin with Havana.

6          Do you see that?

7     A.   I see Havana.

8     Q.   And you see the rest of the words

9 that appear down to the hashtag culture

10 word?  Do you see all this?

11     A.   Yes.

12     Q.   I'm going to refer to that

13 portion of this as a text message.  Do you

14 understand that?

15     A.   Okay.

16     Q.   Is there anything in the text

17 message that references Cohiba?

18     A.   No.

19     Q.   There are a series of hashtags

20 following, part of the text message.

21          Do you see that?

22     A.   Yes, I do.

23     Q.   Do you understand that hashtags

24 are words that follow this hash sign here;

25 correct?
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2          MR. FRANK:  Objection.

3          THE WITNESS:  I understand.  I

4     understand that.

5 BY MR. DEUTSCH:

6     Q.   Okay.  Any of those words Cohiba?

7     A.   No.

8     Q.   Let's go to paragraph 13 of your

9 declaration.  This states on January 14,

10 2021 you went to a Twitter post dated June

11 21, 2017 posted by Mr. Williams, printed,

12 downloaded what you saw and that that

13 became Exhibit 15 to your declaration;

14 correct?

15     A.   Correct.

16     Q.   Is it the case that June 21, 2017

17 is prior in time to September 16, 2019?

18     A.   Yes.

19     Q.   And this became Exhibit 15 to

20 your declaration; correct?

21          MR. FRANK:  Objection.

22          THE WITNESS:  Correct.

23          MR. DEUTSCH:  Can we mark Exhibit

24     15 to the declaration as Exhibit 5

25     here?
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2          (Bailey Exhibit 5, Exhibit 15

3     from declaration, marked for

4     identification.)

5          MR. FRANK:  I would suggest,

6     Ms. Bailey, that you turn to maybe the

7     physical creation of Exhibit 15 to

8     your declaration, just to have that

9     ready.

10          THE WITNESS:  Yes, I have it.

11 BY MR. DEUTSCH:

12     Q.   Ms. Bailey, I'm going to ask you

13 to look at what is Exhibit 15 to your

14 declaration and what is Exhibit 5 in this

15 deposition.

16          The first page appears to be a

17 reproduction of a tweet that states

18 La Habana at Havana, Cuba, correct,

19 without a picture?

20     A.   Correct.

21     Q.   And then the second page shows a

22 photograph of a location; correct?

23     A.   Correct.

24     Q.   And below the seanwilliams_cohiba

25 Twitter handle appearing on this page it
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2 says Havana, Cuba; correct?

3     A.   Correct.

4     Q.   And the last page of the exhibit

5 there's a screen cap that I can enlarge.

6 This is a screen capture; correct?

7     A.   I'm sorry, what did you mean, a

8 screen capture?

9     Q.   This is a capture of what

10 appeared on your screen when you first --

11     A.   That's correct.

12     Q.   Sometimes called a screen

13 capture.

14     A.   Yes.

15     Q.   And again outside of

16 Mr. Williams' handle, Twitter handle, are

17 there any references to Cohiba on this

18 page?

19     A.   Nothing other than the handle.

20     Q.   Back to your declaration.  And

21 we'll look at paragraph 14 of your

22 declaration.  This states in substance

23 that on January 14, 2021 you went to a

24 Twitter post dated June 21, 2017 posted by

25 Mr. Williams, printed and download what

Page 69

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2 appeared on your screen and that is

3 Exhibit 16 to your declaration; correct?

4     A.   Correct.

5     Q.   And you did this because

6 Mr. Frank directed you to do it; correct?

7     A.   Correct.

8          MR. DEUTSCH:  Bring up Exhibit 16

9     of the declaration and mark it as

10     Exhibit 6 to the deposition.

11          (Bailey Exhibit 6, Exhibit 16

12     from declaration, marked for

13     identification.)

14 BY MR. DEUTSCH:

15     Q.   You may want to look at the

16 physical document.

17     A.   I have it.

18     Q.   I'll ask you to go to the last

19 page of the exhibit.  And is this likewise

20 a screen capture of what you saw when you

21 went to this particular Instagram posting?

22     A.   Yes, it is.

23     Q.   Again, I'm going to enlarge this

24 for ease of reference but you do have the

25 original with you.
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2          Is it the case that outside of

3 Mr. Williams' Twitter handle, there's no

4 reference to Cohiba on this page?

5     A.   That is correct.

6     Q.   We're going to go back to the

7 declaration to reference paragraph 15 of

8 your declaration.  Paragraph 15 shows that

9 on January 29, 2021 you went to a Twitter

10 post dated June 21, 2017 posted by

11 Mr. Williams.  And again you printed and

12 downloaded what you saw on your screen and

13 that became Exhibit 17 to your

14 declaration; correct?

15     A.   Correct.

16     Q.   And June 21, 2017 once again is

17 prior to September 16, 2019; correct?

18     A.   Correct.

19     Q.   Okay.  And you did this because

20 Mr. Frank told you to do it; right?

21     A.   Correct.

22          MR. DEUTSCH:  And if we could

23     mark what is Exhibit 17 to the

24     declaration as I believe it would be

25     Exhibit 7 here, if I'm correct.
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2          (Bailey Exhibit 7, Exhibit 17

3     from declaration, marked for

4     identification.)

5 BY MR. DEUTSCH:

6     Q.   Ms. Bailey, I'm going to go to

7 the screen cap page here, I believe, and

8 look at Exhibit 17 before I do what I'm

9 going to do.

10          Go to the first page here.  By

11 the way, did you do a screen cap on this

12 exhibit, Ms. Bailey, as you had on some of

13 the prior exhibits?  Can you take a look

14 at that on your physical copy?

15     A.   Yes.

16     Q.   There is a screen cap?

17     A.   Yes.

18     Q.   I'm going to go through it.

19 Would you just please stop me when you see

20 a screen cap as opposed to a print screen?

21 Where is the screen cap?

22          MR. FRANK:  Just for clarity,

23     you're referring to screen capture; is

24     that correct?

25          MR. DEUTSCH:  Screen capture,
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2     yes.

3 BY MR. DEUTSCH:

4     Q.   Where is there a capture of the

5 actual screen as you saw it in this

6 exhibit?

7     A.   There are individual screenshots.

8     Q.   Right.

9     A.   But each -- each of those

10 segments are a separate screenshot.

11     Q.   Let's go back to the prior

12 exhibit, please, Exhibit 6.

13          We're going back to Exhibit 6

14 which is Exhibit 16.  And again at the

15 bottom, you and I discussed and you

16 acknowledged that the very last image on

17 this page is a screen capture of the

18 screen that you made at the time you saw

19 this particular post.  That's correct?

20     A.   That's correct.

21     Q.   Now, let's go back to the next

22 exhibit which is 7 for this deposition.

23          Would you agree that there is no

24 screen capture in the format that we've

25 just looked at in Exhibit 17, but
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2 printouts of pages but no screen capture?

3          MR. FRANK:  Objection.

4          THE WITNESS:  You can see -- you

5     see where there are all these icons

6     down here?

7 BY MR. DEUTSCH:

8     Q.   Yes.

9     A.   And it also shows the way it

10 shows the link to that particular, that's

11 a screenshot.

12     Q.   Okay.  Thank you for clarifying.

13          So this very first page which

14 we're looking at here which actually shows

15 Internet symbols of bottom icons, that's

16 the screenshot of the first page that one

17 would see if one looked at that post?

18     A.   Yes.

19     Q.   And then the second page would be

20 the screenshot that one would see if you

21 paged down one page?

22     A.   Yes.

23     Q.   And then the third page would be

24 the screenshot that you would see if you

25 paged down another page; is that correct?
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2     A.   Correct.

3          MR. FRANK:  Objection.

4 BY MR. DEUTSCH:

5     Q.   Thank you for clarifying that for

6 me.  It's very helpful.

7          All right, we're going to go back

8 to the declaration.  And I'm going to go

9 to paragraph 17.

10          This says that on January 25,

11 2021 you went to the cigar.com Web page

12 and printed out and downloaded certain

13 screenshots; correct?

14     A.   Correct.

15     Q.   And then you provide what you say

16 is a description of those cigars that

17 appeared on the website; correct?

18     A.   I'm sorry, can you repeat the

19 question?

20     Q.   There's an indented paragraph in

21 single space.

22     A.   Yes.

23     Q.   Is that material you found on the

24 cigar.com Web page?

25     A.   Yes, it is.
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2     Q.   Did Mr. Frank direct you to that

3 page?

4     A.   He directed me to the link and

5 then I printed out what appeared on my

6 screen.

7     Q.   I'm sorry.  Did I interrupt you?

8 I didn't mean to.

9     A.   Would you like me to repeat what

10 I said?

11     Q.   Yes, if you would, please.

12     A.   Mr. Frank directed me to the link

13 and then I printed out what appeared on my

14 screen by taking screenshots.

15     Q.   Do you know when that copy that

16 appears in paragraph 17 was first posted

17 to the cigar.com website?

18     A.   I do not.

19     Q.   Do you know if that copy was

20 available to be downloaded and printed out

21 prior to September 16, 2019?

22     A.   I do not know that.

23     Q.   Let's go to paragraph 19 of your

24 declaration.  It says on January 15, 2021

25 you went to an Instagram post by, quote,
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2 ralphscigars, end quote, in Chicago,

3 Illinois dated June 7, 2019, and describes

4 what you did which resulted in printing

5 out a photograph which appears as part of

6 Exhibit 22; is that correct?

7     A.   That's correct.

8     Q.   Is June 7, 2019 prior in time to

9 September 16, 2019?

10     A.   Yes, it is.

11     Q.   And you went to this website

12 because you were directed by Mr. Frank; is

13 that correct?

14     A.   That's correct.

15     Q.   Who is ralphscigars?

16     A.   It's a person that has that name

17 as his Instagram account.

18     Q.   Do you know it's a person?

19     A.   No.  It's whoever posted that,

20 posted it under that name Cohiba cigar --

21 I'm sorry, ralphscigars.

22     Q.   Were you asked to do -- by

23 Mr. Frank to do any research into the

24 identity of ralphscigars versus the

25 Instagram handle that appears here?
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2     A.   I was not.

3     Q.   Do you know if whoever uses

4 ralphscigars is in the United States?

5          I'm sorry, Ms. Bailey.  Are you

6 looking at the exhibit?

7     A.   I'm looking at the full exhibit

8 that includes this picture.  And in that

9 exhibit we provide a printout of

10 ralphscigars that acknowledges -- it

11 identifies itself as a locally-owned cigar

12 shop in Chicago, Illinois.

13     Q.   Where does that appear?

14     A.   It's -- it's right at -- the

15 picture that is shown in my declaration

16 that's on the screen, it's the page right

17 after that.

18     Q.   The page that's marked as 1/3 in

19 Exhibit --

20     A.   That's correct.

21     Q.   -- in Exhibit 22; is that

22 correct?

23     A.   Correct.

24     Q.   Do you know how many cigars

25 ralphscigars sells in the course of a
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2 year?

3     A.   I do not.

4     Q.   Do you know how many persons

5 viewed this image?

6     A.   I don't know how many people

7 viewed.  There were 58 likes to it but it

8 does not -- I don't believe it indicates

9 how many people have viewed it.

10     Q.   Do you know anything about the

11 knowledge of the owners of ralphscigars

12 with regard to whether the Cohiba sold in

13 the United States is of Cuban origin?

14 Ms. Bailey, did you hear my question?

15     A.   I did.  I'm just -- I don't

16 recall off the top of my head.  I was

17 looking to see if there was anything in

18 the exhibit that would indicate that.

19     Q.   Well, I'm asking about your

20 personal knowledge so not reference to any

21 exhibits at all.

22     A.   From my personal knowledge?  Can

23 you repeat the question?

24     Q.   Do you know whether the owners of

25 ralphscigars know whether a Cuban Cohiba
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2 cigar can be sold in the United States?

3          MR. FRANK:  Objection.

4          THE WITNESS:  I don't have

5     that -- I do not have that knowledge.

6 BY MR. DEUTSCH:

7     Q.   Do you know whether the owners of

8 ralphscigars know whether the Cuban Cohiba

9 cigar can be offered for sale in the

10 United States?

11          MR. FRANK:  Objection.

12          THE WITNESS:  I don't have that

13     knowledge.

14 BY MR. DEUTSCH:

15     Q.   You don't know if this photograph

16 constitutes an offering for sale of any

17 cigar, do you?

18     A.   Say that again, please.

19     Q.   You don't know if the photograph

20 that appears in Exhibit 22 to your

21 declaration, also paragraph 19 of your

22 declaration, constitutes the offering for

23 sale of a product by ralphscigars, do you?

24     A.   No -- I'm sorry, I didn't mean to

25 interrupt.  No, I do not have that
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2 knowledge.

3     Q.   Do you know that the hashtag

4 cohibacigars is registered by General

5 Cigar for its account?

6          MR. FRANK:  Sorry.

7 BY MR. DEUTSCH:

8     Q.   I'll say it again.  Do you know

9 that General Cigar has registered the

10 cohibacigars, all one word, as an

11 Instagram handle for an account that it

12 maintains?

13          MR. FRANK:  Objection.

14          THE WITNESS:  I don't know.

15 BY MR. DEUTSCH:

16     Q.   Can you state -- in paragraph 20

17 of your declaration which I will go to

18 now, and you see where my pointer is here,

19 when I clicked on the tag for this post to

20 cohibacigars, it took me to the General

21 Cigar Instagram account for its Cohiba

22 cigars; correct?

23     A.   Yes.

24     Q.   Does that indicate that General

25 Cigar has registered cohibacigars for an
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2 Internet account that it maintains?

3     A.   I do not know whether General

4 Cigar has that as a registered account.

5     Q.   Okay.

6     A.   But I know that when I clicked on

7 that, that's where I went.

8     Q.   Let's go to paragraph 22 of your

9 declaration.  In paragraph 22 you describe

10 content that appeared on a -- withdraw

11 that.

12          On paragraph 22 you state that on

13 January 19, 2021 you went to a Web page

14 for Rocky's Cigars in Syracuse, New York

15 and printed and downloaded its Web page

16 for the Cohiba Blue cigar; is that

17 correct?

18     A.   Correct.

19     Q.   Do you know when Rocky's Cigars

20 posted the copy of the words that you are

21 quoting in this paragraph?

22     A.   When I went to the -- that

23 link -- are you talking about the quote

24 the legendary Cuban-heritage of Cohiba?

25     Q.   Yes, I am.  Do you know when they
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2 posted that?

3          MR. FRANK:  Do you want

4     Ms. Bailey to review Exhibit 26 or are

5     you asking her to recall based on her

6     memory?

7          MR. DEUTSCH:  I'm asking her to

8     recall based on what she has written

9     and signed in her declaration.  So if

10     she wants to look at Exhibit 26 that's

11     fine, but I'm not going to mark it.

12          THE WITNESS:  So that's what

13     appeared on my screen when I went to

14     that link.

15 BY MR. DEUTSCH:

16     Q.   Do you know whether that copy was

17 posted to the Rocky Cigars website prior

18 to September 16, 2019?

19     A.   No, I do not know whether it was

20 or not.

21     Q.   Do you know whether it would have

22 been possible to download this page and

23 submit it as part of Cubatabaco's case in

24 chief?

25     A.   At what time?  Are you asking for
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2 a specific time or just in general?

3     Q.   No, I'm not.  Do you know what

4 I'm referring to when I say case in chief?

5     A.   I'm not sure.  I'm not certain.

6     Q.   You say you've worked on this

7 case for a long time.  You were aware that

8 in September 2019 Cohiba -- sorry, I'll

9 restart.

10          Are you aware that in September

11 2019, your firm on behalf of Cubatabaco

12 uploaded a great deal of documentation to

13 the TTAB website as part of its trial

14 evidence in this case?

15          MR. FRANK:  Objection,

16     mischaracterizes the record.

17          THE WITNESS:  I know that we have

18     uploaded a lot of things.  I don't

19     know the exact date in which that was

20     done.

21 BY MR. DEUTSCH:

22     Q.   Do you recall that you were very

23 busy in September 2019 uploading documents

24 to the TTAB website?

25     A.   I don't upload documents to the
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2 TTAB website.

3     Q.   I see.  Someone else at your firm

4 is responsible for that; is that correct?

5     A.   In this instance, yes, it was not

6 me.

7     Q.   Okay.

8          So I'll go back to what I was

9 asking in the first place.  Do you know

10 when this copy that appears in Exhibit 26

11 to your declaration and which you have

12 quoted in part in paragraph 22 of your

13 declaration, do you know when Rocky Cigars

14 first posted that copy to its website?

15     A.   I do not know.  I do not know

16 this.

17     Q.   Paragraph 23 of your declaration

18 says that on February 2, 2021 you reviewed

19 the Fall/Winter 2016 issue of Navigator

20 magazine.

21          Do you see that?

22     A.   Yes, I do.

23     Q.   Would it be accurate to say that

24 the Fall/Winter 2016 issue of Navigator

25 came out before September 16, 2019?
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2     A.   I would assume so, yes.

3     Q.   I'm going to direct your

4 attention now to paragraph 25 of your

5 declaration.

6          And this begins with a bolded

7 capitalized Roman Numeral IV, Instances of

8 U.S. Consumers Demonstrating that They Do

9 Not Know Whether It is Legal or Illegal to

10 Purchase Cuban Cigars in the United

11 States.

12          Do you see that?

13     A.   I do.

14     Q.   Did you write those words?

15     A.   I did not.

16     Q.   Now paragraph 25 begins, "In

17 addition to the instances of actual

18 confusion noted above."

19          Did you write those words?

20     A.   No, I did not.

21     Q.   Okay.  It follows the comma there

22 by "my searches showed numerous instances

23 of U.S. consumers demonstrating a lack of

24 knowledge about whether it is legal or

25 illegal to purchase Cuban cigars in the
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2 United States."

3          Do you see that?

4     A.   Yes, I do.

5     Q.   Let's start by saying outside of

6 the examples that are shown in this

7 section, section IV of your declaration,

8 do you know of any other facts evidencing

9 that U.S. consumers do not have knowledge

10 about whether it is illegal or legal to

11 purchase Cuban cigars in the United

12 States?

13     A.   I do not have personal knowledge

14 other than the example you just described.

15     Q.   Paragraph 26 of your declaration

16 states that an online data provider named

17 Semrush reports that on average the

18 following phrases were searched in the

19 United States at the indicated number of

20 times as described more fully below in

21 this paragraph 26.

22     A.   Yes, I see that in my

23 declaration.

24     Q.   And then you go on to describe

25 what you did; correct?
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2     A.   Correct.

3     Q.   When you did this search on

4 Semrush, did you specifically define the

5 last 12 months as the period of time that

6 searches were done?

7     A.   I believe so but I -- that's my

8 recollection.

9     Q.   So the reference to the last 12

10 months are the 12 months preceding the

11 date of January 28, 2021; is that correct?

12     A.   That would be correct.

13     Q.   Do you know whether or not the

14 websites that these searches were directed

15 to accurately reported to the consumers

16 who made the search the legal status of

17 Cuban cigars in the United States?

18     A.   I don't have that knowledge.

19          MR. FRANK:  Objection.  Sorry,

20     let me interpose an objection.

21 BY MR. DEUTSCH:

22     Q.   Do you know of any instance in

23 which U.S. consumers were informed that it

24 is legal to purchase Cuban cigars in the

25 United States?
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2          MR. FRANK:  Objection.

3          THE WITNESS:  Can you repeat

4     that, please?

5          MR. DEUTSCH:  Could the court

6     reporter please read my question back?

7          (Record read.)

8          MR. FRANK:  Legal or illegal?

9          MR. DEUTSCH:  Cathi, could you

10     read it again, please.  Legal is what

11     I think I said, too.

12          (Record read.)

13          MR. FRANK:  Objection, vague.

14 BY MR. DEUTSCH:

15     Q.   You can answer.

16     A.   I have no knowledge of that.

17     Q.   This paragraph 26, if you add all

18 those numbers up, are we at about 1500

19 searches?

20     A.   Per month.

21     Q.   Per month.  How many potential

22 consumers of premium cigars are there in

23 the United States?

24          MR. FRANK:  Objection, beyond the

25     scope of her declaration.
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2 BY MR. DEUTSCH:

3     Q.   You can answer that.

4     A.   I don't have knowledge of that.

5     Q.   Do you know if that number is

6 more than a million?

7          MR. FRANK:  Objection, she's

8     asked and answered.

9          THE WITNESS:  I don't have

10     knowledge.

11 BY MR. DEUTSCH:

12     Q.   What percentage of the total

13 potential smokers of premium cigars in the

14 United States does the number 1500

15 represent?

16     A.   I don't know.

17          MR. FRANK:  Objection.

18 BY MR. DEUTSCH:

19     Q.   Could you have done this search

20 on Semrush prior to September 16, 2019?

21          MR. FRANK:  Objection.

22          THE WITNESS:  I don't know.

23 BY MR. DEUTSCH:

24     Q.   When did Semrush begin business?

25     A.   I don't know.
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2     Q.   Did you attempt to find out when

3 Semrush began business?

4     A.   I did not.

5     Q.   Did you find Semrush on your own

6 or were you directed by Mr. Frank to go to

7 Semrush and do the searching that is

8 reflected in paragraph 26 of your

9 declaration?

10     A.   I was directed by Mr. Frank.

11     Q.   Had you ever used Semrush before

12 that time?

13     A.   I had not.

14     Q.   Subparagraph C which begins at 30

15 of your -- page 30 of your declaration,

16 says there are numerous U.S. consumers on

17 Reddit asking whether it is legal or

18 illegal to purchase Cuban cigars in the

19 United States.

20     A.   Correct.

21     Q.   Is that correct?

22     A.   That's in the declaration, that

23 statement.

24     Q.   All right.  Now on paragraph 28

25 it says on January 26 you went to a Reddit
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2 post titled, "Now that the new Cuba travel

3 and commerce rules start tomorrow, does

4 this mean Cuban cigars are no longer

5 illegal?" posted on January 15, 2015 to a

6 Reddit community by a user with the

7 account name coorlight3, all one word,

8 C-O-O-R-L-I-G-H-T 3, and that you printed

9 out what appeared on your screen and that

10 became part of Exhibit 35 to your

11 declaration; is that correct?

12     A.   That's correct.

13     Q.   And January 15, 2015 is before

14 September 16, 2019?

15     A.   It is.

16     Q.   And you were directed to do all

17 this by Mr. Frank; correct?

18     A.   Correct.

19     Q.   And this discussion involves a

20 conversation between two users, correct,

21 coorlight3 and another person; correct?

22     A.   Correct.

23     Q.   Okay.  So that's two.  Paragraph

24 20 is 9 of your declaration?

25          MR. FRANK:  Mr. Deutsch, if you
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2     wouldn't mind speaking when you're

3     looking at the screen.  It's hard for

4     us to hear.

5          MR. DEUTSCH:  I'm sorry, I don't

6     understand you, Mr. Frank.

7          MR. FRANK:  When you're talking

8     and looking for things, we can't hear

9     what you're saying.  Your voice goes

10     out because of the sound.

11          MR. DEUTSCH:  Sorry about that.

12     I'm also trying to follow along with

13     the written version.  I'll try to make

14     it easier by putting it in my lap so

15     I'm facing forward.

16          MR. FRANK:  Okay.

17 BY MR. DEUTSCH:

18     Q.   We're going to go to paragraph 29

19 of your declaration which I'll page to.

20     A.   Okay.

21     Q.   So this reports another Reddit

22 post titled "Is it now legal to buy Cuban

23 cigars in the United States?" posted on

24 June 27, 2015.

25          Do you see that?
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2     A.   I do.

3     Q.   And you were directed by

4 Mr. Frank to go to this post and print out

5 what you saw; is that correct?

6     A.   Yes, it was.  Yes, it's correct.

7     Q.   This talks about a conversation

8 between someone with the handle

9 evanescent_contrail and another person;

10 correct?

11     A.   Correct.

12     Q.   So there are two people involved

13 in that conversation referenced in

14 paragraph 29; is that correct?

15     A.   Well, based on the part that's

16 reflected here.  I would have to look at

17 the exhibit to see.  There may have been

18 other people participating, but that's how

19 that's summarized in the declaration.

20     Q.   You're only bringing to the

21 attention of the Trademark Trial and

22 Appeal Board a single conversation between

23 evanescent_contrail and one other

24 respondent; correct?

25          MR. FRANK:  Objection.
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2          THE WITNESS:  I can look at

3     Exhibit 36 to see if anything else was

4     presented in the exhibit, if you'd

5     like.

6 BY MR. DEUTSCH:

7     Q.   You don't in the text of your

8 declaration talk about any conversation

9 except this one-to-one conversation,

10 evanescent_contrail and a person who

11 responded; correct?

12     A.   That is what is summarized in the

13 declaration, correct.

14     Q.   Let's go to paragraph 30.

15 Paragraph 30 says that on January 26, '21

16 you went to a Reddit post entitled "What's

17 the best way to order (if possible) Cuban

18 cigars in the U.S., now that they will be

19 legal, after Monday?"  And you say this

20 was posted on October 16, 2016; is that

21 correct?

22     A.   Yes.

23     Q.   And that's prior to September 16,

24 2019; correct?

25     A.   Correct.
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2     Q.   And you describe a conversation

3 between a user with the handle, all one

4 word, Mypurplejacket and two other

5 persons; correct?

6     A.   Correct.

7     Q.   And in the actual text of this

8 declaration, you don't describe any

9 persons participating in that conversation

10 other than Mypurplejacket and two other

11 people; is that correct?

12     A.   That's what's in my declaration,

13 correct.

14     Q.   I'm going to go to paragraph 31.

15 In paragraph 31 you describe a posting by

16 an individual named TheRealRosey, and it's

17 all one word, occurring on June 1, 2020;

18 correct?

19     A.   Correct.

20     Q.   And you do not describe any

21 response that anyone made to that

22 question, do you?

23     A.   That is --

24          MR. FRANK:  Objection, vague.

25          MR. DEUTSCH:  Lindsey, what?
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2          MR. FRANK:  I said objection,

3     vague.

4 BY MR. DEUTSCH:

5     Q.   I'll ask it again.

6          Do you provide -- in paragraph 31

7 of your declaration, you post a series of

8 questions posted by a user with the handle

9 TheRealRosey; correct?

10     A.   Correct.

11     Q.   And you do not describe any

12 responses that that user received;

13 correct?

14          MR. FRANK:  Objection.

15          THE WITNESS:  That's not

16     summarized in the declaration.  That

17     was not summarized in the declaration.

18     If, in fact, it's part of the exhibit,

19     I don't know.

20 BY MR. DEUTSCH:

21     Q.   Okay.  Paragraph 32 you describe

22 a conversation at Reddit and a post

23 entitled "Can I buy Cubans online

24 legally?" from a user named jetset459;

25 correct?
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2     A.   Correct.

3     Q.   And you quote from the user's

4 questions; correct?

5     A.   Correct.

6     Q.   Do you quote any answer that was

7 posted in response to that question?

8     A.   I do not.

9     Q.   On paragraph 33, you post -- you

10 write about a Reddit post that you went to

11 titled, "Are Cuban cigars now legal in the

12 U.S.?  I've heard mixed responses."

13          Do you see that?

14     A.   I do.

15     Q.   And you went to that Reddit post

16 because Mr. Frank directed you to;

17 correct?

18     A.   Correct.

19     Q.   In fact, all of the Reddit posts

20 you went to that you describe in your

21 declaration you went to because Mr. Frank

22 directed you to do that; correct?

23     A.   Correct.

24     Q.   Okay.  And in paragraph 33, you

25 talk about a question that was posted by a
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2 user aronkovacs, A-R-O-N-K-O-V-A-C-S, all

3 one word; correct?

4     A.   Correct.

5     Q.   And you don't describe any

6 response that that user received; correct?

7     A.   I do not quote anything in the

8 summary, no.

9     Q.   Okay.  On paragraph 34 of your

10 declaration, you describe that you went to

11 a Reddit post titled "Cuban cigars

12 illegal?" posted on March 17, 2018;

13 correct?

14     A.   Correct.

15     Q.   And March 17, 2018 is prior to

16 September 16, 2019; correct?

17     A.   It is.

18     Q.   And you post -- and you describe

19 a question from a user whose handle is

20 NatesNewLife, all one word; correct?

21     A.   Correct.

22     Q.   And you describe a response by

23 one person; correct?

24     A.   By an individual person, yes.

25     Q.   And you don't describe any other
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2 response; correct?

3     A.   I don't --

4          MR. FRANK:  Objection.

5          THE WITNESS:  I don't summarize

6     anything more here.

7 BY MR. DEUTSCH:

8     Q.   Okay.  And what we've just gone

9 over is the sum total of the Reddit

10 postings and responses regarding questions

11 by Reddit users as to the legality of

12 Cuban cigars in the U.S.; is that correct?

13          MR. FRANK:  Objection,

14     mischaracterizes the testimony.

15 BY MR. DEUTSCH:

16     Q.   You can answer.

17     A.   It's the ones that we are

18 submitting to the TTAB.

19     Q.   Did Mr. Frank direct you to go to

20 any other Reddit sites that don't appear

21 in your declaration?

22     A.   No, he did not.

23     Q.   Okay.  So it would be accurate to

24 say then that when we go back to the top

25 of this section which says, There Are
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2 Numerous U.S. Consumers on Reddit Asking

3 Whether It Is Legal Or Illegal to Purchase

4 Cuban Cigars in the United States, the

5 only U.S. consumers on Reddit you know who

6 posted that question is the ones we've

7 just gone over; correct?

8          MR. FRANK:  Objection.

9          THE WITNESS:  The only ones I had

10     knowledge about.  There may be more

11     but I don't know.

12 BY MR. DEUTSCH:

13     Q.   Those are the only ones you know

14 of; correct?

15     A.   The only ones that I have

16 knowledge of; correct.

17     Q.   And you would characterize the

18 postings in paragraphs 28, 29, 30, 31 and

19 32, 33, 34 -- I think 34 is the last

20 one -- would you describe all those

21 postings taken together in your own terms

22 in your own declaration as numerous?

23     A.   Yes, I would.

24     Q.   Do you know how many Reddit users

25 post to Reddit on cigars?
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2     A.   Not off the top of my head, no.

3     Q.   Do you know what percentage of

4 Reddit users posting to Reddit on the

5 topic of cigars the number of questions

6 and responses that appear in your

7 declaration represent?

8     A.   I don't know any percentage.

9     Q.   Okay, very good.  Thank you.  Now

10 we're going to go to paragraph marked bold

11 Roman numeral V, Leading Search Engines

12 Direct U.S. Consumers Searching for the

13 Cuban Cohiba Cigar to General Cigar's

14 Cohiba Cigars.

15     A.   Correct.

16     Q.   And paragraph 35 describes a Bing

17 search that you did for the term Cuban

18 Cohiba; correct?

19     A.   Correct.

20     Q.   Do you know if such a search

21 could have been performed on what the Bing

22 search engine did when you type in Cuban

23 Cohiba prior to September 16, 2019?

24          MR. FRANK:  Objection.

25          THE WITNESS:  I don't have
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2     knowledge of that.

3 BY MR. DEUTSCH:

4     Q.   Were you asked to do a search

5 prior to September 16, 2019 for the Bing

6 search results that would come up when the

7 words Cuban Cohiba were typed into the

8 search box?

9     A.   I was not asked to do that.

10          MR. FRANK:  I don't know if

11     Ms. Bailey needs a break, but maybe

12     when you're done with the line of

13     questioning, we could take a

14     five-minute break to go to the

15     bathroom.

16          MR. DEUTSCH:  Certainly.  Let's

17     just finish this particular section of

18     the declaration and then we'll go to

19     what you have suggested.

20 BY MR. DEUTSCH:

21     Q.   I'm going to page down to

22 paragraph 36.  Paragraph 36 of your

23 declaration describes a search that you

24 did for Cohiba Cuban cigars on Bing.com;

25 correct?
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2     A.   Correct.

3     Q.   And do you know whether you could

4 have conducted such a search for Cohiba

5 Cuban cigars on Bing.com prior to

6 September 16, 2019?

7          MR. FRANK:  Objection.

8          THE WITNESS:  I don't have

9     knowledge of that.

10 BY MR. DEUTSCH:

11     Q.   Do you know when Bing.com first

12 opened its search engine service?

13     A.   I do not.

14     Q.   Did you ever use Bing.com for

15 searches prior to September 16, 2019?

16     A.   I don't use Bing in my normal

17 life, work or personal.

18     Q.   Why don't you use Bing?

19     A.   I'm a Google person.

20     Q.   Well, other persons are Google

21 persons and they don't use Bing either, do

22 they?

23          MR. FRANK:  Objection, calls for

24     speculation.

25 ///
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2 BY MR. DEUTSCH:

3     Q.   You can answer.

4     A.   Could you ask the question again?

5     Q.   In fact, a lot of other people

6 are Google persons just like you and never

7 use Bing for searches; isn't that correct?

8          MR. FRANK:  Objection, calls for

9     speculation.

10          THE WITNESS:  I don't know.  I

11     have no idea.

12 BY MR. DEUTSCH:

13     Q.   But you personally, you've never

14 used Bing except when Mr. Frank directed

15 you to; is that right?

16     A.   I didn't say I've never used it

17 but very rarely.  As I say, I use Google

18 both at work and in my personal life.

19     Q.   Let's go to paragraph 37.

20 Paragraph 37 describes a search that you

21 did on the Yahoo search engine; is that

22 correct?

23     A.   Yes, it is.

24     Q.   Do you ever use the Yahoo search

25 engine to conduct your searches?
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2     A.   I do not.

3     Q.   Do you know anybody who uses the

4 Yahoo search engine to conduct searches?

5          MR. FRANK:  Objection.

6          THE WITNESS:  I am sure they're

7     out there.  I don't know.  I don't

8     have knowledge.  I couldn't name one

9     person right now.

10 BY MR. DEUTSCH:

11     Q.   Okay.  Do you know -- and this

12 paragraph 37 states that you entered the

13 Yahoo search engine and searched for the

14 term Cuban Cohiba; is that correct?

15     A.   That's correct.

16     Q.   Do you know if you could have

17 done a search for the results Cuban Cohiba

18 on or prior to September 16, 2019?

19     A.   I don't know.

20          MR. FRANK:  Objection.

21 BY MR. DEUTSCH:

22     Q.   Do you know if the Yahoo search

23 engine existed for purposes of conducting

24 searches prior to September 16, 2019?

25     A.   I do not know that.
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2     Q.   Okay.  And did you go to the

3 Yahoo search engine because Mr. Frank

4 directed you to go there?

5     A.   Yes, I did.

6     Q.   Did you make the search for the

7 term Cuban Cohiba because Mr. Frank

8 directed you to do that?

9     A.   Yes, I did.

10     Q.   Paragraph 38 talks about a search

11 that you did on the Yahoo -- actually this

12 says you entered Yahoo.com into your

13 Google browser; isn't that correct?

14     A.   Well --

15     Q.   That's the truth; right?  You

16 started with your Google browser and then

17 put Yahoo.com into it; isn't that right?

18     A.   I guess so, yes, unless I was

19 provided a link and I would have clicked

20 on the link.

21     Q.   Well, I assume you testified

22 truthfully in this declaration, so that's

23 true, isn't it?  You used your Google

24 browser to get to Yahoo.com, right, it's

25 true?
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2     A.   Well, I'm -- it could be what I

3 did.  It could also be if I had a link, I

4 would have clicked on the link.

5     Q.   Are you misrepresenting to the

6 TTAB in a sworn declaration as to what you

7 did or isn't what you wrote and signed

8 there the truth?

9          MR. FRANK:  Objection.

10          THE WITNESS:  That's correct.

11 BY MR. DEUTSCH:

12     Q.   What's correct?  That you used

13 your Google browser to get to Yahoo.com;

14 right?

15     A.   I believe that's probably what

16 happened, yes.

17     Q.   You signed a declaration where

18 you say that is what happened, not

19 probably what happened; correct?

20     A.   Correct.

21     Q.   Okay.  And it was Mr. Frank who

22 told you to go to the Yahoo.com search

23 engine; correct?

24     A.   Yes.

25     Q.   Okay.  And to make a search for
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2 Cohiba Cuban cigars; correct?

3     A.   Correct.

4     Q.   And you could, in fact, have made

5 that search on the Yahoo.com search engine

6 prior to September 16, 2019; correct?

7          MR. FRANK:  Objection.

8          THE WITNESS:  I don't know.

9 BY MR. DEUTSCH:

10     Q.   How long has the Yahoo.com search

11 engine been in business?

12          MR. FRANK:  Objection.

13          THE WITNESS:  I do not know.

14 BY MR. DEUTSCH:

15     Q.   Yahoo's been around for a long

16 time, hasn't it?

17          MR. FRANK:  Objection.

18          THE WITNESS:  I think I've

19     answered your question.

20 BY MR. DEUTSCH:

21     Q.   You haven't so far.  Yahoo the

22 company has been around for a long time,

23 hasn't it?

24     A.   I don't know how long it's been

25 around.
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2     Q.   Would it be accurate to say that

3 in section Roman numeral V of your

4 declaration which goes through paragraphs

5 35 through 39, there's no mention of you

6 doing -- let me start all over again.

7          Is it accurate in section V of

8 your declaration which goes from

9 paragraphs 35 through 39, you don't

10 mention you've done a search for either --

11     A.   I'm having a hard time hearing

12 you right now for some reason.  I covered

13 my phone up with my notebook.  I think

14 that's what it was.

15     Q.   Okay, great.  I'll start again.

16          Paragraph 35 through 39, which is

17 section Roman numeral V of your

18 declaration, you're testifying that you

19 did a search on the Bing.com search engine

20 and on the Yahoo.com search engine;

21 correct?

22     A.   Correct.

23     Q.   You don't testify that you did

24 any search on the Google.com search

25 engine; isn't that correct?
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2     A.   That's correct.

3     Q.   Did Mr. Frank tell you to do a

4 search on the Google.com search engine for

5 those --

6     A.   He did not.

7          MR. DEUTSCH:  All right, why

8     don't we take that break.

9          (Recess taken from 3:42 p.m. to

10     3:48 p.m.)

11 BY MR. DEUTSCH:

12     Q.   Go down to section VI of your

13 declaration, General Cigar's Cohiba Cigars

14 Are Sold at Convenience Stores.

15          We're going to start with

16 paragraph 40 of your declaration marked

17 here.

18     A.   One second.

19          MR. FRANK:  You just cut out.

20          MR. DEUTSCH:  Can you hear me

21     now?

22          MR. FRANK:  Yes.

23          THE WITNESS:  I just need to get

24     my other notebook with the exhibits.

25          MR. DEUTSCH:  Okay.
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2          THE WITNESS:  Okay.

3 BY MR. DEUTSCH:

4     Q.   I'm going to start with paragraph

5 40 a, little a.

6          Do you see that?

7     A.   Yes, I do.

8     Q.   And this describes that you went

9 to a website www.plazamini-mart.com and

10 downloaded photographs -- I'm sorry,

11 downloaded a PDF which is appearing as

12 Exhibit 50 in your declaration; correct?

13          MR. FRANK:  Objection.

14          THE WITNESS:  Correct.  Are you

15     saying -- are you referring to the

16     picture that's on my screen now?

17 BY MR. DEUTSCH:

18     Q.   No, I'm not.

19     A.   Okay.

20     Q.   I'm just saying that Exhibit 50

21 is what you printed when you went to the

22 Plaza Mini-Mart website?

23     A.   That's correct.

24     Q.   You've never actually been to the

25 Plaza Mini-Mart; correct?
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2     A.   I have not.

3     Q.   And you were directed to print

4 this out by Mr. Frank; is that correct?

5     A.   That's correct.

6     Q.   Do you know whether, in fact, the

7 Plaza Mini-Mart actually sells Cohiba

8 cigars made in Cuba?

9          MR. FRANK:  Objection.

10          THE WITNESS:  I do not know that.

11 BY MR. DEUTSCH:

12     Q.   And you go on to say that a

13 private investigator went to visit the

14 mini-mart itself; correct?

15     A.   Correct.

16     Q.   And you know about this because

17 you read the private investigator's

18 declaration; correct?

19     A.   That's correct.

20     Q.   Did the private investigator say

21 that he was able to purchase Cuban cigars

22 from the Plaza Mini-Mart?

23     A.   He did not say that.

24     Q.   Go to subparagraph b of paragraph

25 40.
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2     A.   Are you going to scroll down?

3     Q.   I am.  This talks about you going

4 to a Facebook page for a Central Mart

5 located in York, Pennsylvania; correct?

6     A.   Correct.

7     Q.   Have you ever been to the Central

8 Mart?

9     A.   I have not.

10     Q.   Do you know if that Facebook page

11 as it was reproduced in Exhibit 51 to your

12 declaration appeared in the same way prior

13 to September 16, 2019?

14     A.   I do not know.

15          MR. DEUTSCH:  We're going to need

16     to mark this.  I think it might be

17     Exhibit 8.  It's Exhibit 51 in

18     Ms. Bailey's declaration.  Eric, did

19     you hear me?  We need to mark Exhibit

20     51 to Ms. Bailey's declaration as

21     Exhibit 8 to this deposition.

22          (Bailey Exhibit 8, Exhibit 51

23     from declaration, marked for

24     identification.)

25 ///
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2 BY MR. DEUTSCH:

3     Q.   You now see that we have up on

4 screen what's marked as Bailey 8 which is

5 Exhibit 51 to your declaration; is that

6 correct?

7     A.   Yes, I see that.

8     Q.   I'm going to ask you to actually

9 refer to the paper version because I think

10 it will be easier than looking at what's

11 on the screen.

12     A.   Okay.

13     Q.   And is the very first post that

14 appears on the first page of this dated

15 December 21, 2018?

16     A.   Yes.

17     Q.   And is the very last post which

18 appears to be on page 9/9 of that exhibit,

19 is that dated March 3, 2018?

20     A.   Yes, it is.

21     Q.   And all those dates are prior to

22 September 16, 2019; isn't that correct?

23     A.   That's correct.

24     Q.   And as far as you know, all of

25 these posts could have been accessed and
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2 printed out by you prior to September 16,

3 2019; isn't that correct?

4          MR. FRANK:  Objection.

5          THE WITNESS:  I don't know.

6 BY MR. DEUTSCH:

7     Q.   Okay.  Do you have any reason to

8 believe that the dates that are shown on

9 these posts don't represent the dates when

10 the posts were made?

11     A.   I don't have any reason to

12 believe one way or the other.

13     Q.   Okay.  You were directed to print

14 these out by Mr. Frank; is that correct?

15     A.   That's correct.

16     Q.   Have you ever been to the Central

17 Mart in York, Pennsylvania?

18     A.   I have not.

19     Q.   Do you know if Cubatabaco sent an

20 investigator to the Central Mart in York,

21 Pennsylvania?

22     A.   I don't believe so.  I don't

23 believe so.

24     Q.   If you turn to the page that

25 immediately follows page 9/9 in your -- in
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2 what's Exhibit 8, I believe,

3 that's Exhibit -- sorry, 51 to your

4 declaration, there's a photograph of some

5 Cohiba cigars?

6     A.   Yes.

7     Q.   Do you know how many Cohiba

8 cigars are sold by the Central Mart in

9 York, Pennsylvania?

10     A.   I do not.

11     Q.   Do you know where they get their

12 cigars from?

13          MR. FRANK:  Objection.

14          THE WITNESS:  I do not.

15 BY MR. DEUTSCH:

16     Q.   Do you know anything at all about

17 the cigars that are appearing on this

18 page?  I'm going to actually pull the page

19 down on the exhibit so we're not confused.

20 It's this page here.  Sorry about not

21 rotating it.

22          Do you know where those cigars

23 came from?

24     A.   No, I do not.

25     Q.   Do you know for a fact that these
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2 cigars are actually sold at the Central

3 Mart in York, Pennsylvania?

4          MR. FRANK:  Objection.

5          THE WITNESS:  I just know that

6     this photo appears on their website.

7 BY MR. DEUTSCH:

8     Q.   And you don't know anything at

9 all other than that about the sale of

10 cigars at the Central Mart in York,

11 Pennsylvania; isn't that correct?

12     A.   That's correct.

13     Q.   We'll go back to your

14 declaration.  We're going to go to

15 subparagraph 40 c, and this describes your

16 going to a website located as

17 larrysdrivethru in your printout of what

18 appeared on your screen; correct?

19     A.   Correct.

20     Q.   According to the website the

21 store is in Poland, Ohio; correct?

22     A.   Correct.

23     Q.   And you went to that website

24 because Mr. Frank directed you to go to

25 it; correct?
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2     A.   Correct.

3     Q.   And you've never been to Larry's

4 Drive Thru; correct?

5     A.   I have not.

6     Q.   As far as you know, the

7 Rabinowitz Boudin firm never sent an

8 investigator to Larry's Drive Thru;

9 correct?

10     A.   That's correct.

11          MR. DEUTSCH:  Okay.  And if we

12     can mark Exhibit 52 to the declaration

13     as Exhibit 9 in this deposition.

14          (Bailey Exhibit 9, Exhibit 52

15     from declaration, marked for

16     identification.)

17 BY MR. DEUTSCH:

18     Q.   I'm going to page marked 1/18 on

19 this which I have in front of me now.

20          Do you see that?

21     A.   I do see it.  Which exhibit is

22 this, Mr. Deutsch?

23     Q.   It's Exhibit 52 to your

24 declaration but it's marked as Exhibit 9

25 to your deposition.  Do you see it?

Page 119

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2     A.   Yes, I do.

3     Q.   And this shows cases of cigars;

4 correct?

5     A.   Correct.

6     Q.   Do you know when Larry's began to

7 sell cigars?

8     A.   I do not.

9     Q.   Do you know if Larry was selling

10 cigars prior to September 16, 2019?

11     A.   I do not know.

12     Q.   Do you know how many cigars

13 Larry's sells in a year?

14     A.   I do not.

15     Q.   Do you know how many Cohiba

16 cigars Larry's sells in a year?

17     A.   I do not.

18     Q.   Do you know where Larry's

19 purchases its Cohiba cigars from, if it

20 sells them?

21     A.   I do not.

22     Q.   In fact, do you know whether

23 Larry has actually ever sold any Cohiba

24 cigar?

25          MR. FRANK:  Objection.
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2 BY MR. DEUTSCH:

3     Q.   You can answer.

4     A.   I do not.

5     Q.   Do you know when Larry's first

6 posted on its website that Cohiba cigars

7 were for sale?

8     A.   I do not.

9     Q.   We're going to go to section VII

10 on your declaration now which is General

11 Cigar's premium Cohiba Cigars are

12 frequently sold on CigarBid individually

13 for $5 or less or in packs of 5 or 10

14 cigars for less than $20.

15          Do you see that's paragraph 41,

16 do you see it here?

17     A.   Yes.

18     Q.   Did Mr. Frank direct you to go to

19 the CigarBid website?

20     A.   He did.

21     Q.   Did you ever use the CigarBid

22 website before he directed you to go

23 there?

24     A.   I have not.  I did not.

25     Q.   Had you ever heard of the
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2 CigarBid website before you went there?

3     A.   I did not.

4     Q.   Do you know how an online cigar

5 auction is conducted?

6          MR. FRANK:  Objection, vague.

7          THE WITNESS:  I do now.

8 BY MR. DEUTSCH:

9     Q.   And whatever you know you know

10 because you went to the website and

11 participated in a cigar auction; is that

12 correct?

13     A.   That's correct.

14     Q.   Do you know if cigar -- when

15 CigarBid opened for business?

16     A.   I do not know.

17     Q.   Do you know if you could have

18 participated in a CigarBid cigar auction

19 on or prior to September 16, 2019?

20     A.   I do not.

21     Q.   Do you have any reason to believe

22 that you could not participate in a

23 CigarBid auction prior to September 16,

24 2019?

25     A.   I don't know one way or the other
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2 whether they were online.

3     Q.   Okay.  And in the course of this,

4 you identify certain -- it starts at the

5 bottom of page 55 and carries over to page

6 56.  I'm showing you, there's a table

7 there?

8     A.   Yes.

9     Q.   And this shows that you purchased

10 certain cigars at a CigarBid auction;

11 correct?

12     A.   Correct.

13     Q.   And you did this purchasing

14 between January 9 and January 21, 2021; is

15 that correct?

16     A.   I believe those are the dates,

17 correct.

18     Q.   So you participated in these

19 auctions and you had a number of winning

20 bids; correct?

21     A.   Yes.

22     Q.   Did you actually receive the

23 cigars in question?

24     A.   I did.

25     Q.   Okay.  Do you know if the cigars
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2 you received had been maintained in

3 humidors or other climate-controlled

4 conditions before you received them?

5     A.   I don't know.

6     Q.   Do you know if the cigars that

7 you received as a result of your CigarBid

8 auctions were fit to smoke when you

9 received them?

10          MR. FRANK:  Objection, vague.

11          THE WITNESS:  I don't know.  I

12     know that all the packages were

13     sealed.  That's what I know.

14 BY MR. DEUTSCH:

15     Q.   Do you know that to maintain the

16 flavor and taste of cigars they need to be

17 maintained in climate-controlled

18 condition?

19          MR. FRANK:  Objection.

20          THE WITNESS:  I mean I've heard

21     of humidors.  I assume there's a

22     reason for them.  That's all I know.

23 BY MR. DEUTSCH:

24     Q.   Do you know that humidors are, in

25 fact, the means of maintaining cigars in
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2 climate-controlled conditions so that they

3 are fit to smoke?

4          MR. FRANK:  Objection, beyond the

5     scope of her declaration.

6 BY MR. DEUTSCH:

7     Q.   You can answer the question.

8     A.   I've heard of humidors.  I don't

9 know their full function.

10     Q.   Did you smoke any of the cigars

11 you received as a result of doing and

12 participating in CigarBid auctions?

13     A.   I did not.

14     Q.   What did you do with the cigars

15 once you got them?

16     A.   I took photos of them and they

17 are now in the boxes with the packing

18 slip.

19     Q.   And they are in the possession of

20 Mr. Frank and his law firm?

21     A.   Well, our firm is -- we're

22 functioning from our homes so I assume

23 that my house is considered to be part of

24 our office at this point in time, and they

25 have not left my possession since I've
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2 gotten them.

3     Q.   Do you know the difference

4 between a factory first and a factory

5 second quality cigar?

6          MR. FRANK:  Objection.

7          THE WITNESS:  No.

8          MR. FRANK:  Beyond the scope of

9     her declaration.

10 BY MR. DEUTSCH:

11     Q.   Do you know if --

12     A.   No.

13     Q.   Do you know if the cigars that

14 you received through the auction were

15 factory first or factory second cigars?

16          MR. FRANK:  Objection.

17          THE WITNESS:  I do not know.

18 BY MR. DEUTSCH:

19     Q.   Do you know who were the people

20 who sold you the cigars?

21          MR. FRANK:  Objection, vague.

22 BY MR. DEUTSCH:

23     Q.   I'll withdraw the question.

24          Do you know -- you received the

25 cigars, correct, as a result of your
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2 bidding; correct?

3          MR. FRANK:  Objection.

4          THE WITNESS:  Correct.

5          MR. FRANK:  Are you referring to

6     all of them?

7          MR. DEUTSCH:  Yes, all these

8     cigars, the cigars that appear in the

9     table that we're looking at.

10 BY MR. DEUTSCH:

11     Q.   You actually received these

12 cigars; correct?

13     A.   Correct.

14     Q.   Do you know who sent you the

15 cigars?

16          MR. FRANK:  Objection, vague.

17 BY MR. DEUTSCH:

18     Q.   Do you know who sent you any of

19 the cigars?

20          MR. FRANK:  Vague.

21 BY MR. DEUTSCH:

22     Q.   You can answer.

23     A.   They came from CigarBid.

24     Q.   So they were, in fact, sent to

25 you through -- by CigarBid rather than the
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2 person who owned the cigars at the time?

3          MR. FRANK:  Objection, assumes

4     facts not in evidence, vague.

5 BY MR. DEUTSCH:

6     Q.   You can answer.

7     A.   I received what I won from

8 CigarBid, from their auction.

9     Q.   You don't know where CigarBid

10 acquired those cigars from for the

11 auction; correct?

12     A.   I do not, no.

13     Q.   Do you know if those cigars

14 actually passed through CigarBid's

15 physical possession before they went to

16 you?

17     A.   I do not know that.

18     Q.   Did you receive all these cigars

19 at one time?

20     A.   No, I did not.

21     Q.   Did you receive each cigar as an

22 individual packaging by which --

23     A.   I did not.

24     Q.   -- if some of these cigars were

25 boxed for shipment; is that correct?
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2     A.   I didn't hear you.

3     Q.   I'm just asking about the outside

4 shipping container in which your cigars

5 were enclosed.  Did you receive them all

6 in a single shipping container?

7     A.   No, I did not.

8     Q.   How many shipping containers did

9 you receive?

10     A.   My recollection is that there was

11 four.  They would ship out once a week.

12     Q.   Do you know how many cigar

13 smokers in the United States acquire

14 cigars through CigarBid?

15     A.   I do not.

16     Q.   Do you know if it is a usual

17 channel of trade in which cigars are sold?

18          MR. FRANK:  Objection.

19          MR. DEUTSCH:  It meaning

20     CigarBid.

21          MR. FRANK:  I maintain the

22     objection.

23          THE WITNESS:  I do not know.

24 BY MR. DEUTSCH:

25     Q.   Do you know how many cigar
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2 consumers use CigarBid?

3          MR. FRANK:  Objection.

4          THE WITNESS:  I do not know.

5 BY MR. DEUTSCH:

6     Q.   Do you know how many cigars are

7 supplied through the CigarBid auctions in

8 the course of a year?

9     A.   No, I do not.

10     Q.   Do you know what percentage of

11 total cigar sales in the United States the

12 cigars sold at auction in CigarBid

13 represent?

14     A.   No, I do not.

15     Q.   Let's take a look at subparagraph

16 b of paragraph 41.  And you say you

17 reviewed the cigars to see if it says

18 Republica Dominicana or Dominican Republic

19 anywhere on the band; correct?

20     A.   Yes.

21     Q.   I see you wear glasses or

22 spectacles; is that correct?

23     A.   Yes, I do.

24     Q.   What's your vision?

25     A.   Honestly, I couldn't tell you.
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2     Q.   When was the last time you had an

3 eye checkup?

4     A.   Probably a year, a little over a

5 year ago.  I do it regularly.

6     Q.   Are those progressive lenses?

7     A.   Correct.

8     Q.   Do you know the prescription of

9 any portion of your progressive lenses?

10     A.   I do not know.

11     Q.   Were you asked by Mr. Frank to

12 look at the bands of the cigars that you

13 purchased to see if it said Republica

14 Dominicana or Dominican Republic?

15     A.   Yes, I was.

16     Q.   And you say you eventually saw

17 that it said Republica Dominicana on the

18 Cohiba Black, Blue and Red Dot and

19 Connecticut cigars; correct?

20     A.   Correct.

21     Q.   And you were asked, in fact, by

22 Mr. Frank to look for those words;

23 correct?

24     A.   Correct.

25     Q.   And you saw those words; correct?
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2     A.   I did end up seeing them, yes.

3     Q.   And Republica Dominicana is the

4 Spanish version of what we call the

5 Dominican Republic; correct?

6     A.   Yes, it is.

7     Q.   And you're not a cigar smoker on

8 a regular basis; correct?

9          MR. FRANK:  Objection, asked and

10     answered.

11          THE WITNESS:  Yes.

12 BY MR. DEUTSCH:

13     Q.   And you don't look at cigar

14 labels on a regular basis; correct?

15     A.   Correct.

16     Q.   Prior to ordering the cigars were

17 you aware whether or not a country of

18 origin appears on the labels of cigars?

19          MR. FRANK:  Objection, vague.

20 BY MR. DEUTSCH:

21     Q.   You can answer.

22     A.   I was not -- no, I was not aware

23 of this.

24     Q.   Do you think that actual cigar

25 smokers might know that the country of
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2 origin appears on the label of cigars?

3          MR. FRANK:  Objection, calls for

4     speculation.

5          THE WITNESS:  I believe they

6     would know.

7 BY MR. DEUTSCH:

8     Q.   And what's the basis for your

9 knowledge?

10          MR. FRANK:  Objection, calls for

11     speculation.

12 BY MR. DEUTSCH:

13     Q.   Your belief?  You can answer.

14     A.   I know as a coffee drinker I look

15 for that, so I assume somebody who smokes

16 cigars all the time, that would be

17 something that they would maybe look for.

18     Q.   If you look for the words

19 Republica Dominicana on the bands of the

20 cigars you acquired, you'll find it;

21 right?

22          MR. FRANK:  Objection.

23          MR. DEUTSCH:  That's correct,

24     isn't it?

25          MR. FRANK:  Objection.
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2          THE WITNESS:  I believe I

3     stated in my -- as I believe I stated

4     in my declaration, that it took me a

5     couple of times of really examining

6     the cigars to find it.  And I assume

7     because I was being asked to find it

8     that it was there.

9 BY MR. DEUTSCH:

10     Q.   Okay.  But you can answer my

11 question.  You looked for it and you found

12 it; right?

13          MR. FRANK:  Objection, she's

14     testified.

15          MR. DEUTSCH:  You can answer.

16          MR. FRANK:  Objection.  She's

17     testified what her experience was.

18 BY MR. DEUTSCH:

19     Q.   You can answer.  You looked for

20 it, yes?

21     A.   My second or third time trying to

22 find it, I did find it, yes.

23     Q.   And someone who is more familiar

24 with cigars than you might know how to

25 find it more quickly than you; right?
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2          MR. FRANK:  Objection, calls for

3     speculation.

4          THE WITNESS:  I don't think so.

5 BY MR. DEUTSCH:

6     Q.   And --

7     A.   It was my job -- it was my job to

8 find it and, you know, it was not obvious.

9     Q.   You're not a cigar smoker, right,

10 a regular one?

11     A.   No, I just --

12          MR. FRANK:  Objection, asked and

13     answered.

14 BY MR. DEUTSCH:

15     Q.   I'm sorry, let's try it all

16 again.

17          Ms. Bailey, let Mr. Frank say his

18 objections and then answer, if you would,

19 so we're not messing up the record.

20     A.   Okay.

21     Q.   You're not a regular cigar

22 smoker, are you?

23          MR. FRANK:  Objection, asked and

24     answered.

25 ///
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2 BY MR. DEUTSCH:

3     Q.   Please answer.

4     A.   Correct.

5     Q.   Do you know if the origin of

6 General Cigar Cohiba cigars appears on the

7 boxes of General Cigar Cohiba cigars?

8          MR. FRANK:  Objection, beyond the

9     scope of her declaration.

10 BY MR. DEUTSCH:

11     Q.   You can answer that.

12     A.   I assume it does.

13     Q.   Do you have any basis other than

14 what appears in your declaration to

15 testify that people who purchase General

16 Cigar Cohiba cigars do not know the

17 country of origin of those cigars?

18          THE WITNESS:  I believe -

19          MR. FRANK:  I'm going to put in

20     an objection.

21          MR. DEUTSCH:  Lindsey, it would

22     be helpful if you could put the

23     objection before, not when the witness

24     just starts to answer.

25          MR. FRANK:  As considering the

Page 136

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2     question, I'll object as quick as I

3     can.

4          MR. DEUTSCH:  You have realtime

5     just like I do.  I'm going to ask the

6     court reporter to read the question

7     back to the witness.

8          (Record read.)

9          THE WITNESS:  You know, I

10     apologize but Cathi, I have a hard

11     time hearing you.

12          (Record read.)

13          THE WITNESS:  Other than what

14     appears in my declaration; correct?

15 BY MR. DEUTSCH:

16     Q.   Yes, other than what's in your

17 declaration.

18     A.   No.

19     Q.   Okay.  Let's go to paragraph 42

20 and 43 of your declaration.  And this is

21 headed in boldface capital Roman numeral

22 VIII, Similarity of the Lettering of the

23 General Cigar and Cuban Cohiba Cigars.

24          Did you write that heading or was

25 that written by Mr. Frank?
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2     A.   I did not write that heading.

3     Q.   Do you know if Mr. Frank wrote

4 it?

5     A.   I assume he did.

6     Q.   Okay.  You say in paragraph 42

7 you went to the Web pages of Cohiba or

8 General Cigar's Cohiba's Comador and

9 Edición Diamante, Comador is

10 C-O-M-A-D-O-R, Edición is E-D-I-C-I-O with

11 an accent, what I would say acute accent

12 over the O, and then Diamante is

13 D-I-A-M-A-N-T-E, cigars on General Cigars

14 Cigar World site and printed and

15 downloaded what appears at Exhibit 67 of

16 your declaration; correct?

17     A.   Correct.

18          MR. DEUTSCH:  Can we mark what is

19     Exhibit 67 to the declaration?

20          (Bailey Exhibit 10, Exhibit 67

21     from declaration, marked for

22     identification.)

23 BY MR. DEUTSCH:

24     Q.   Ms. Bailey, I'll ask you to look

25 at the paper documents since these are
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2 going to come in sideways, so to speak.

3     A.   Okay.

4     Q.   We now have what's marked as

5 Exhibit 10 to your declaration on the

6 screen which I'm scrolling down to.

7          So the first page of the exhibit,

8 this is the Cohiba Comador Web page as you

9 downloaded from the Cigar World site;

10 correct?

11     A.   Correct.

12     Q.   And if I enlarge this so that we

13 can read it a little better, the first

14 sentence under the text here says Cohiba

15 Comador is a super premium cigar hand

16 crafted in the Dominican Republic;

17 correct?

18     A.   Correct.

19     Q.   So the reader of this page would

20 be advised up front that this cigar did

21 not originate in Cuba but in the Dominican

22 Republic; isn't that correct?

23          MR. FRANK:  Objection.

24          THE WITNESS:  It states it was

25     hand crafted.  It doesn't say where it
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2     came from.

3 BY MR. DEUTSCH:

4     Q.   Do you understand hand crafting

5 to be manufactured?

6          MR. FRANK:  Objection.

7          THE WITNESS:  Well, the way I

8     read that is it was put together.

9     Hand crafting for me but that's my

10     knowledge or what I believe.

11 BY MR. DEUTSCH:

12     Q.   Do you know how cigars --

13     A.   It definitely doesn't indicate to

14 me where it came from.  It says where it's

15 crafted.  It may indeed, but it may not.

16 I don't know.

17     Q.   Do you know where the cigar or

18 the tobaccos in the Comador come from?

19     A.   That's what I don't know.

20     Q.   Do you know how a cigar is made?

21          MR. FRANK:  Objection, vague.

22 BY MR. DEUTSCH:

23     Q.   You can answer.

24     A.   I've seen people rolling cigars.

25 That's about my knowledge.
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2     Q.   Is there an actual depiction of a

3 Comador cigar on this page?

4          MR. FRANK:  Ms. Bailey, you can

5     refer to your printed copy as there's

6     only one image on the screen.

7          THE WITNESS:  I can't tell from

8     the pictures here if there is a

9     Comador cigar pictured.

10 BY MR. DEUTSCH:

11     Q.   Let's go to the second page.  Is

12 there a picture of a cigar on the second

13 page?

14     A.   Yes, there is.

15     Q.   Does it appear -- does the word

16 Cohiba appear on the label of that cigar?

17     A.   Yes, it does -- yes, it is.

18     Q.   Does the letter O on that cigar

19 appear to be filled in with a red dot?  I

20 can enlarge it if there's a question.

21     A.   Yes, can you please do that?

22 Yes, the on screen is more clear than

23 what's in my --

24     Q.   Where my arrow is, can you see

25 that the letter O in Cohiba has a red dot
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2 in the center?

3     A.   Yes.

4          MR. FRANK:  Just for the record,

5     I believe Mr. Deutsch has enlarged it

6     I believe three or four times.

7          MR. DEUTSCH:  Yes, but neither of

8     us know what the actual size is on the

9     screen is.  I'm enlarging it for the

10     witness to clarify her answer.

11 BY MR. DEUTSCH:

12     Q.   Do you see the red dot in the O

13 there, Ms. Bailey?

14     A.   I do see the red dot but the

15 screenshot I believe is a -- I mean that's

16 a screenshot of what I saw on the day that

17 I saw it online.

18     Q.   And you reproduced that and

19 printed it out and that's made part of the

20 exhibit; correct?

21     A.   Correct.

22     Q.   And in the exhibit you printed

23 out where we see a label on a cigar and

24 the label says Cohiba, there is a red dot

25 in the O of Cohiba; correct?
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2     A.   What you're showing me now shows

3 that, correct.

4     Q.   What I'm showing you is something

5 you printed out from the website as you

6 testify in your declaration; correct?

7          MR. FRANK:  Asked and answered,

8     objection.

9 BY MR. DEUTSCH:

10     Q.   Please answer.

11     A.   What you're showing me is the

12 enlargement of what was reproduced and

13 presented as an exhibit.

14     Q.   You printed this out; correct?

15     A.   I printed out what was reproduced

16 and made into an exhibit, yes, but that's

17 not -- I'm not seeing what I printed out.

18 I'm seeing what is on my screen right now.

19     Q.   Well, would you agree if --

20 you've got a paper copy of the exhibits;

21 correct?

22     A.   Yes, I do.

23     Q.   And you're looking currently at

24 the second page of the exhibit that I'm

25 looking at; correct?

Page 143

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2     A.   Yes, I am.

3     Q.   And the same picture of the same

4 cigar is there, both on screen and on the

5 paper right in front of you, that's the

6 same image; correct?

7     A.   It is a smaller version of the

8 image that's on my screen, correct.

9     Q.   And on the image on your screen,

10 there is a red dot in the middle of the O

11 of the cigar label Cohiba; correct?

12     A.   I cannot tell -- honest, I cannot

13 tell with all certainty.  It's just not as

14 clear as what I'm seeing on my screen.

15 I'm not saying that it is, I'm not saying

16 that it's not.  What I have in front of

17 me, it's not as clear.

18     Q.   And you said your eyesight is

19 what?

20     A.   My eyesight -- I can read the

21 text right now of this down here but in

22 terms of the quality of this photo, it's

23 not sufficient for me to answer your

24 question any differently than I have.

25     Q.   You're not saying that your
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2 perception is the only perception that one

3 can have looking at this photo, are you?

4          MR. FRANK:  Objection, calls for

5     speculation.

6 BY MR. DEUTSCH:

7     Q.   The witness can answer this

8 question.

9     A.   Different people can have

10 different perceptions.

11     Q.   And you'll acknowledge that if we

12 make this somewhat larger, everybody can

13 see the red dot in the O of the word

14 Cohiba on the label of this cigar on this

15 exhibit; correct?

16          MR. FRANK:  Objection, calls for

17     speculation.

18          THE WITNESS:  I can tell you I

19     can see it is a red dot.

20 BY MR. DEUTSCH:

21     Q.   Okay, very good.  We'll go now to

22 -- this is the Edición Diamante page that

23 you reproduced and what we've marked as

24 Exhibit 10.

25          Do you see that?

Page 145

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2     A.   I do see that, yes.

3     Q.   And if we go down to the page

4 following that, that's the same picture of

5 the same cigar with the same hand;

6 correct?

7     A.   Correct.

8          MR. FRANK:  Objection, vague.

9 BY MR. DEUTSCH:

10     Q.   You can answer that.  Is the

11 answer correct, that's the same cigar?

12     A.   It appears to me that it is.

13 It's the same setup in the picture.

14     Q.   And so there's no doubt, and I'll

15 just show this picture to you at the same

16 level of enlargement that we showed the

17 last one, that the O in the label of the

18 cigar which says Cohiba has a red dot in

19 it; correct?

20          MR. FRANK:  Objection.

21          THE WITNESS:  What you've shown

22     me on this screen looks like it's a

23     red dot.  What I'm seeing on my

24     printout is the same thing that I saw

25     on the last printout.
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2 BY MR. DEUTSCH:

3     Q.   Do you know whether the screen as

4 you looked at it was the size of what

5 we're looking at in the paper document?

6 Do you recall if that's the same size,

7 larger or smaller than the original screen

8 that you looked at?

9     A.   I believe that a screenshot is

10 the actual image of what you're seeing on

11 your screen.

12     Q.   Correct, but is it the actual

13 size of that image?

14          MR. FRANK:  Objection, vague.

15          THE WITNESS:  I can't answer

16     that, I don't know.

17 BY MR. DEUTSCH:

18     Q.   Okay.  Let's go back to your

19 declaration.  We are almost at the end.

20 Paragraph 43 of your declaration shows a

21 series of uses of the word Cohiba with a

22 number of explanations for each use on the

23 left side and it's sort of in a tabular

24 form.

25          Do you see that spread over pages
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2 59 and 60? 

3 A. Yes, I do see that. 

4 Q. Were you directed to include 

5 these images and text by Mr. Frank? 

6 A. I'm just opening up my -- I'm 

7 sorry, can you repeat the question? 

8 Q. My question is did Mr. Frank tell 

9 you to put this table together? 

10 A. I did not put this table 

11 together. 

12 Q. Who put the table together? 

13 A. I believe it was Mr. Frank. 

14 Q. Okay. 

15 A. But I have I had in the course 

16 

17 

18 

of doing my declaration, I went through to 
ＮｳｯｵＮｲＨＮｾ＠ !!!:. 

the original store to look at the original 
Sc:>vrt.(s ｾ＠
stores and compare it to what was in this 

19 table and I found the table to be true and 

20 accurate. 

21 I would like to say one 

22 exception, one not exception, but there's 

23 a typo in the paragraph that I actually 

24 meant to bring to your attention earlier 

25 in the deposition, but we got off to a 
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2 rocky start and I didn't do that.  I can

3 give you that now if you'd like.

4     Q.   Of course.

5     A.   So there's actually two places.

6 One is on the first page of the actual

7 chart.

8     Q.   Okay.

9     A.   And the entry, the second one up

10 from the bottom.

11     Q.   That would be this one where my

12 pointer is?

13          MR. FRANK:  I don't see your

14     pointer.

15          THE WITNESS:  I don't see your

16     pointer.  Yes, there.  So it reads

17     Exhibit P and it's actually Annex P.

18     It's the annex to Abbot's declaration.

19     And then on the very last part of the

20     chart, the third-party Cohiba, that

21     one.

22 BY MR. DEUTSCH:

23     Q.   Yes.

24     A.   So Exhibit 23 is actually Exhibit

25 35.
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2 Q. Where my pointer is? 

3 A. Correct. 

4 Q. Admitted as Exhibit 23 to the 

5 deposition of Eugene Paul Richter should 

6 read Exhibit 35; correct? 

7 A. That's correct. 

8 Q. Okay. That's fine. Thank you 

9 for the corrections. So did Mr. Frank 

10 tell you to I'm sorry, I withdraw that. 

11 You say Mr. Frank put this table 

12 together; is that correct? 

13 A. Correct. 

14 Q. Did he or did someone else select 

15 the images that appear in the right column 

16 of this exhibit? 

17 A. He would have selected those 

18 images to go into the table and what I did 

19 was to go back to the original source to 

20 actually view the -- what appears in the 

21 right-hand column, to actually view that 

22 
sOW" Ct... p,.(J./ 

in the original store. 

23 Q . Okay. So let's start on these 

24 entries here. The first one is a Cuban 

25 Cohiba. 
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2 Appendix G to a testimony given by

3 Mr. Siegel in the federal trial case of

4 this case --

5     A.   Right.

6     Q.   -- dated June 2, 2003; correct?

7     A.   What is dated?

8     Q.   The date here is June 2, 2003 for

9 the direct testimony.

10     A.   Isn't that -- that's the cite for

11 the case; correct?

12     Q.   Well, I don't know.  I'm asking

13 you what does the June 2, 2003 date mean?

14     A.   What I can say is that that's

15 what appears in Appendix G to the written

16 direct testimony of Alan Siegel in that

17 proceeding.

18     Q.   And that was submitted to the

19 Federal District Court sometime in 2003,

20 is that your understanding?

21     A.   Well, I can't right now say what

22 that -- I thought that that date was part

23 of the cite of the case.

24     Q.   Did you put that date in?

25     A.   What I did when comparing what
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2 appears on our screen now to the original

3 source, I found Appendix G to the written

4 direct testimony of Alan Siegel in that

5 proceeding.  And I found the image that

6 was, you know, was this image.

7     Q.   And that trial was concluded and,

8 in fact, the court's decision was issued

9 sometime in 2004; correct?

10          MR. FRANK:  Objection.

11          THE WITNESS:  I don't know that

12     off the top of my head.

13 BY MR. DEUTSCH:

14     Q.   There's no reason that Cubatabaco

15 couldn't have replaced this image in front

16 of the TTAB prior to September 16, 2019,

17 is there?

18     A.   I don't know.

19     Q.   The document from which it's

20 drawn was created a long time before

21 September 16, 2019, isn't it?

22     A.   It appears that way to me, yes.

23     Q.   Okay.  The next image is taken

24 from General Cigar's 1995 trademark

25 registration of the USPTO; correct?
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2     A.   Correct.

3     Q.   And we can all agree that 1995 is

4 well before September 16, 2019; right?

5     A.   Correct.

6     Q.   And then the next is images from

7 General Cigar's website Cigar World which

8 we've just talked about in terms of

9 paragraph 22; correct?

10     A.   Right.

11          MR. FRANK:  Objection,

12     mischaracterizes testimony.

13 BY MR. DEUTSCH:

14     Q.   And you say you downloaded that

15 on January 29, 2021; correct?

16     A.   Yes.

17     Q.   But you have no reason to believe

18 that that image wasn't already up on the

19 website prior to September 16, 2019, do

20 you?

21          MR. FRANK:  Objection.

22          THE WITNESS:  I have no knowledge

23     as to whether or not it was.

24 BY MR. DEUTSCH:

25     Q.   All right.  And the next thing is

Page 153

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2 a General Cigar Cohiba image, correct,

3 which you say is taken from Steven Abbot's

4 September 29, 2020 declaration; correct?

5     A.   Correct.

6     Q.   And it further states the

7 lettering is the same as the lettering in

8 the General Cigar's 1995 trademark

9 registration; correct?

10     A.   Yes.

11     Q.   And that's accurate?

12     A.   But this image in the -- in the

13 table is from the declaration of Steven

14 Abbott.

15     Q.   But it is true that the lettering

16 in the image is the same as the lettering

17 in General Cigar's 1995 trademark

18 registration; correct?

19     A.   Yes, that's how it states.

20     Q.   And that's true because you

21 signed this declaration and therefore it's

22 true; right?

23     A.   Yes.

24     Q.   Okay.  And then the next entry is

25 also taken from the written declaration --
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2 sorry, the written direct testimony of

3 Mr. Siegel; correct?

4          MR. FRANK:  Can you quit moving?

5 BY MR. DEUTSCH:

6     Q.   Okay.

7          Do you see that?

8     A.   Yes.

9     Q.   And you went back to look at

10 Mr. Siegel's written direct testimony?

11     A.   Correct.

12     Q.   And what did he say about this

13 image?

14     A.   I was not looking for what he

15 said, I just was looking for the image.

16     Q.   Do you know whether there was

17 text that accompanied the image?

18     A.   I assume there was but I don't

19 know -- I didn't read the text.  I found

20 the image and I compared it to what was in

21 the chart.

22     Q.   In any event, that lettering

23 appeared in a declaration that was

24 submitted in a trial in a case that was

25 concluded in 2004; correct?
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2          MR. FRANK:  Objection.

3          THE WITNESS:  As I stated, I

4     don't know when that case concluded.

5 BY MR. DEUTSCH:

6     Q.   Okay.  Now the next one is taken

7 from Abbott declaration paragraph 43;

8 correct?

9     A.   Correct.

10     Q.   Do you know when General Cigar

11 began to use the lettering that appears in

12 the right-hand column?

13     A.   I do not know.

14     Q.   Do you know if they used that

15 lettering in the right-hand column prior

16 to September 16, 2019?

17     A.   I do not know.

18     Q.   The next row down is from Abbott

19 declaration Exhibit P and it shows in the

20 right-hand column another Cohiba; correct?

21     A.   Say that again, sir, I'm sorry.

22     Q.   I'm sorry.  I'm going down to the

23 second to bottom row on this page, so 59

24 of your declaration.

25     A.   Yes.
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2     Q.   And you say in your declaration

3 from Abbott declaration Exhibit P and then

4 you give -- and there is an image there;

5 correct?

6     A.   Correct.

7     Q.   This image was supplied to you by

8 Mr. Frank?

9     A.   Well, Mr. Frank put it in the

10 chart and I went to Abbott's declaration

11 at Annex P and confirmed that it's the

12 same image that's in the chart.

13     Q.   Do you know when General Cigar

14 first began to use this lettering for its

15 Cohiba cigars?

16     A.   No, I do not know.

17     Q.   You did read that Mr. Abbott

18 stated that this came from representative

19 examples of digital advertising for Cohiba

20 and its sub-brands over the past six

21 years; correct?

22     A.   When I found the image in his

23 declaration, I did make sure that that

24 quote was there as well.

25     Q.   So you have no reason to believe
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2 that General Cigar did not use this

3 lettering as depicted in this exhibit

4 prior to September 16, 2019; is that

5 correct?

6          MR. FRANK:  Objection.

7          THE WITNESS:  I had no

8     knowledge -- I have no knowledge of

9     that.

10 BY MR. DEUTSCH:

11     Q.   The bottom row on page 59 says

12 that it's taken from an advertisement by

13 General Cigar, for which Cohiba Nicaragua

14 Cigar and Cigar Aficionado published in

15 November/December 2014; correct?

16     A.   Correct.

17     Q.   That date is prior to September

18 16, 2019; correct?

19     A.   Right, but it's part of the

20 notice of reliance that was filed in this

21 matter.

22     Q.   I just want you to answer my

23 question, Ms. Bailey, please.

24     A.   Okay.

25     Q.   November/December 2014 is earlier
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2 than September 16, 2019?

3     A.   Yes.

4     Q.   Do you have any reason to believe

5 that General Cigar -- I'm sorry, I'll

6 withdraw.

7          Do you have any reason to believe

8 that Cubatabaco could not have placed this

9 lettering from this image taken from that

10 magazine before the TTAB on or prior to

11 September 16, 2019?

12     A.   I don't have any knowledge like

13 that.

14     Q.   The next page, there are some

15 other marks.  This first one is labeled as

16 third-party Cohiba.

17     A.   Um-hum.

18     Q.   And it's from a case called

19 General Cigar Co., Inc. versus Agopian;

20 correct?

21     A.   Correct.

22     Q.   Did you look at anything from

23 that case?

24          MR. FRANK:  Objection.

25          THE WITNESS:  I -- I looked at --
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2     I looked at the notice of reliance,

3     Exhibit 26.

4 BY MR. DEUTSCH:

5     Q.   Was that notice of reliance filed

6 on or prior to September 16, 2019 by your

7 law firm Rabinowitz Boudin?

8     A.   I'm not sure about that.  I would

9 need to look at that particular filing to

10 see when it was filed.

11     Q.   Is that notice of reliance a

12 notice of reliance that Cubatabaco is

13 filing as part of its rebuttal evidence?

14     A.   I'm not sure if it's in the

15 rebuttal or if it was in the previous

16 filing.

17     Q.   You agree that the Trademark

18 Trial and Appeal Board TTAB view system

19 would answer that question; correct?

20     A.   Correct.

21     Q.   Do you know when -- I'm sorry, I

22 don't want to interrupt you.  Please go

23 ahead.

24     A.   It would let me know when it was

25 filed, correct.
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2     Q.   Do you know when the General

3 Cigar Co. versus Agopian case was filed?

4     A.   Well, it looks like it was filed

5 in 2013.

6     Q.   Okay.  Let's go down to the next

7 row.  This references a filing by General

8 Cigar in General Cigar, Co., Inc. versus

9 Cohiba Caribbean's Finest, Inc.

10          Do you see that?

11     A.   I do.

12     Q.   Do you see that that case has got

13 a docket number of 06-CV-0575?

14     A.   I do see that.

15     Q.   Does that indicate to you that

16 that case was filed in 2006?

17     A.   Yes, it does.

18     Q.   The bottom of the row, does that

19 indicate that this image was taken from an

20 exhibit (inaudible)?

21     A.   Mr. Deutsch, I lost you there.

22     Q.   Can you hear me now?

23     A.   Yes, that's better.

24     Q.   Was this image taken from an

25 exhibit in a deposition of Eugene Paul
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2 Richter III taken on November 21, 2017?

3     A.   This image -- where I would have

4 confirmed that this -- I would confirm

5 that this image was in the notice of

6 reliance Exhibit 26.

7     Q.   That's the same notice of

8 reliance we talked about about the

9 previous entry; correct?

10     A.   Yes.

11     Q.   You don't know as you sit here

12 today whether that notice of reliance was

13 filed as trial evidence for Cubatabaco or

14 as rebuttal evidence; correct?

15     A.   Correct.

16     Q.   Okay.  Finally, there's one last

17 entry here of a Cohiba trademark which was

18 filed in General Cigar Co., Inc. versus

19 Southern Smoke, LLC.

20          Do you see that?

21     A.   I do.

22     Q.   And this is has a case number of

23 07-CV-0202?

24     A.   Correct.

25     Q.   Does that indicate that case was
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2 filed in 2007?

3     A.   Yes.

4     Q.   Okay.  And does it further say

5 that the image was submitted as part of

6 Exhibit 23 to Mr. Richter's November 21,

7 2017 declaration?

8     A.   That's what it states but as I

9 informed you before, it's Exhibit 35.

10     Q.   Sorry.  I apologize.  You've

11 corrected it.  Other than what I've said

12 regarding the exhibit number, what I said

13 previously is correct, right, this was --

14     A.   Yes.

15     Q.   I'll withdraw it so we have a

16 clear record.

17          Is it the case that this image

18 appeared as Exhibit 35 to the November 21,

19 2017 deposition of Mr. Richter?

20     A.   Yes.

21     Q.   And then there is a reference at

22 the bottom to petitioner's NOR, notice of

23 reliance, Exhibit 30.  Do you see that?

24     A.   Yes.

25     Q.   Do you know if that was submitted

Page 163

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1                   BAILEY

2 as part of Cubatabaco's trial evidence or

3 as part of Cubatabaco rebuttal evidence?

4     A.   I do not know.

5          MR. DEUTSCH:  Okay, if I could

6     take a few minutes, I will see whether

7     I have any further questions on the

8     cross and if not, I'll give the

9     questioning to Mr. Frank.

10          MR. FRANK:  Very good.

11          MR. DEUTSCH:  Let's take five

12     minutes, please.

13          (Recess taken from 4:47 p.m. to

14     4:49 p.m.)

15          MR. DEUTSCH:  I have no further

16     questions of this witness on

17     cross-examination.  Depending on

18     questions asked by Mr. Frank, I may

19     have recross.  Your witness,

20     Mr. Frank.

21          MR. FRANK:  Okay, very good.

22     I'll request 15 minutes for me to see

23     if I have any questions.

24          MR. DEUTSCH:  Okay.

25          (Recess taken from 4:50 p.m. to
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2     4:59 p.m.)

3 EXAMINATION

4 BY MR. FRANK:

5     Q.   Good afternoon, Ms. Bailey.  I

6 just have a couple of follow-up questions.

7     A.   Okay.

8     Q.   At the point you signed your

9 declaration that was introduced as Exhibit

10 1 to the deposition here today, did you

11 review each and every statement in that

12 declaration to make sure that they were

13 true and correct?

14     A.   I did.

15     Q.   Did you review each and every

16 statement in that declaration carefully?

17     A.   I did.  I did review it several

18 times, a number of times.

19     Q.   And prior to signing your

20 declaration that's included as Exhibit 1

21 in today's deposition, did you review each

22 and every exhibit included in your

23 declaration?

24     A.   Yes, I did.

25     Q.   And did you review each and every
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2 exhibit in your declaration carefully to

3 make sure that they were true and accurate

4 representations of the actions that you

5 took?

6     A.   Yes, I did.

7     Q.   Do you recall Mr. Deutsch asking

8 you a series of questions about your

9 eyesight, Ms. Bailey?

10     A.   Yes, I do.

11     Q.   Do you drive a car, Ms. Bailey?

12     A.   Yes, I do.

13     Q.   In the normal course of your

14 work, do you read?

15     A.   All the time.

16     Q.   Every day would you say?

17     A.   I would say every day.

18     Q.   Do you recall Mr. Deutsch asking

19 you a question or two concerning whether

20 actual cigar smokers might know the

21 country of origin of cigars appears on the

22 label of cigars?

23     A.   Yes, I remember that.

24          MR. DEUTSCH:  Objection to form.

25 ///
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2 BY MR. FRANK:

3     Q.   Have you asked any actual cigar

4 smokers if they look for the country of

5 origin of cigars?

6     A.   I have not asked anyone that

7 question.

8     Q.   Have you conducted any surveys

9 concerning whether any actual cigar

10 smokers look for the country of origin of

11 cigars?

12     A.   I have not conducted any surveys.

13     Q.   Would it be accurate to say that

14 any testimony that you provided concerning

15 whether actual cigar smokers look for the

16 country of origin of cigars is

17 speculation?

18          MR. DEUTSCH:  Objection, leading.

19 BY MR. FRANK:

20     Q.   I'll repeat it.  Would it be

21 accurate to say that any testimony you

22 have provided here today about whether

23 actual cigar smokers look for the country

24 of origin of cigars is speculation?

25          MR. DEUTSCH:  Objection, leading.
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2          THE WITNESS:  It's total

3     speculation.

4          MR. FRANK:  Those are all the

5     questions --

6          THE WITNESS:  I have no basis.

7          MR. FRANK:  Those are all the

8     questions I have.

9          MR. DEUTSCH:  I have no recross.

10     Ms. Bailey, thank you for your time

11     and apologies for the technical

12     interruptions that made this longer

13     than it would otherwise have been.

14          MR. FRANK:  You'll send us a copy

15     for Ms. Bailey to review and to sign;

16     correct?

17          MR. DEUTSCH:  Right.  This is

18     going to be on regular transcription

19     speed, not expedited.

20          (Continued on next page.)

21

22

23

24

25
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2             C E R T I F I C A T E

3 STATE OF NEW YORK    )

4                      : ss.

5 COUNTY OF NASSAU     )

6

7     I, CATHI IRISH, a Registered

8 Professional Reporter, Certified Realtime

9 Reporter, and Notary Public within and for

10 the State of New York, do hereby certify:

11     That SUSAN BAILEY, the witness whose

12 deposition is hereinbefore set forth, was

13 duly sworn by me and that such deposition

14 is a true record of the testimony given by

15 the witness.

16     I further certify that I am not

17 related to any of the parties to this

18 action by blood or marriage, and that I am

19 in no way interested in the outcome of

20 this matter.

21     IN WITNESS WHEREOF, I have hereunto

22 set my hand this 15th day of April, 2021.

23

 <%5027,Signature%>

24

 CATHI IRISH, RPR, CRR, CLVS

25
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2 ---------------- I N D E X ---------------

3 WITNESS           EXAMINATION BY      PAGE

4 SUSAN BAILEY      MR. DEUTSCH         5

5                   MR. FRENCH          165

6

7

8 ----------------- EXHIBITS ---------------

9 EXHIBIT NUMBER     DESCRIPTION        PAGE

10 Bailey Exhibit 1, second              6

11 declaration of Susan Bailey

12 Bailey Exhibit 2, Exhibit 1 from      25

13 declaration

14 Bailey Exhibit 3, Exhibit 7 from      50

15 declaration

16 Bailey Exhibit 4, Exhibit 14 from     61

17 declaration

18 Bailey Exhibit 5, Exhibit 15 from     68

19 declaration

20 Bailey Exhibit 6, Exhibit 16 from     70

21 declaration

22 Bailey Exhibit 7, Exhibit 17 from     72

23 declaration

24 Bailey Exhibit 8, Exhibit 51 from     114

25 declaration
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2 Bailey Exhibit 9, Exhibit 52 from     119

3 declaration

4 Bailey Exhibit 10, Exhibit 67 from    138

5 declaration

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2            *** ERRATA SHEET ***

3 NAME OF CASE:  Empresa Cubana del Tabaco

4 vs. General Cigar

5 DATE OF DEPOSITION:  April 2, 2021

6 WITNESS:  Susan Bailey

7

8 PAGE LINE       FROM                   TO

9 ____|____|_________________|______________

10 ____|____|_________________|______________

11 ____|____|_________________|______________

12 ____|____|_________________|______________

13 ____|____|_________________|______________

14 ____|____|_________________|______________

15 ____|____|_________________|______________

16 ____|____|_________________|______________

17 ____|____|_________________|______________

18 ____|____|_________________|______________

19

20                        ___________________

                       SUSAN BAILEY

21

22

Witness and sworn to before me

23 this ____ day of ____________, 2021.

24

__________________  ______________________

25  (Notary Public)    My Commission Expires:
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the 

deponent or a party before the deposition is 

completed, the deponent must be allowed 30 days 

after being notified by the officer that the 

transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to 

sign a statement listing the changes and the 

reasons for making them.

(2) Changes Indicated in the Officer's Certificate. 

The officer must note in the certificate prescribed 

by Rule 30(f)(1) whether a review was requested 

and, if so, must attach any changes the deponent 

makes during the 30-day period.

DISCLAIMER:  THE FOREGOING FEDERAL PROCEDURE RULES 

ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.  
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b. Instances in which General Cigar links its COHIBA cigars to Cuba 

through its COHIBA Brand Ambassador’s posting on his General Cigar COHIBA Brand 

Ambassador social media accounts: an image of General Cigar’s COHIBA cigars together with 

an image of Fidel Castro; images of the General Cigar’s Brand Ambassador’s trip to Cuba; and a 

positive comment on a social media post by a cigar retail store that posted images of General 

Cigar’s COHIBA cigars together with the hashtags “#cubancigars”, “#cuba” and “#habanos”, see 

Paragraphs 11-16 below; 

c. Instances of U.S. cigar retailers’ linking General Cigar’s COHIBA cigars 

to the Cuban COHIBA cigar and Cuba in the descriptions of General Cigar’s COHIBA cigars, 

see Paragraphs 17-18, 22 below; 

d. Instances of U.S. cigar retailers’ linking General Cigar’s COHIBA cigars 

to the Cuban COHIBA cigar by posting images of General Cigar’s COHIBA cigars on social 

media together with images of the Cuban COHIBA design, see Paragraphs 19-20 below; 

e. Instances of U.S. cigar retailers’ linking General Cigar’s COHIBA cigars 

to the Cuban COHIBA cigar and Cuba by posting images of General Cigar’s COHIBA cigars on 

social media together with the hashtags “#cubancigars”, “#cuba” and/or “#habanos”, see 

Paragraphs 16, 21 below; 

f. An article about the Cuban COHIBA cigar in a U.S. publication (print and 

online version) directing its readers to General Cigar’s website for its COHIBA cigars, see 

Paragraph 23 below;  

g. Numerous internet postings by U.S. consumers, as well as one by General 

Cigar, demonstrating that U.S. consumers do not know whether it is legal or illegal to purchase 

Cuban cigars in the United States, see Paragraphs 25-34 below;  
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h. That searches for “Cuban Cohiba” and “Cohiba Cuban cigars” on the 

search engines Bing and Yahoo, two of the top three search engines in the United States, result in 

the prominent display of General Cigar’s COHIBA cigars, including in these search engines’ 

“Shopping” results, and direct U.S. persons to websites to purchase General Cigar’s COHIBA 

cigars, see Paragraphs 35-39 below; 

i. That General Cigar’s COHIBA cigars are sold at convenience stores in the 

United States, see Paragraph 40 below;  

j. That General Cigar’s premium COHIBA cigars are frequently sold on 

CigarBid individually for $2 to $5 per cigar, in packs of five (5) cigars for $12 to $14 and in 

packs of ten (10) cigars for $17 to $19.50, see Paragraph 41 below;  

k. That the words “Republica Dominicana” on the bands of General Cigar’s 

Red Dot, Blue, Black and Connecticut COHIBA cigars are in tiny print, in silver lettering against 

a silver background and not readily visible, see Paragraph 41(b) below; and 

l. Instances in which General Cigar displays the mark COHIBA without a 

red dot in the mark, see Paragraph 42 below. 

In addition to the foregoing, I provide a comparison of the lettering of the word COHIBA 

in: (i) General Cigar’s 1995 USPTO Trademark Registration (Registration No. 1,898,273); (ii) 

General Cigar’s prior and current uses of the mark COHIBA; (iii) prior and current uses of the 

Cuban COHIBA mark; and (iv) uses of COHIBA by third parties that General Cigar has alleged 

are likely to cause confusion. See Paragraph 43 below.   

The evidence included in this Declaration is in addition to other evidence Petitioner has 

submitted in this proceeding showing, among other things: actual confusion by U.S. consumers 

between the General Cigar and Cuban COHIBA cigars; General Cigar, cigar retailers and others 
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in the United States associating the General Cigar COHIBA cigar with the Cuban COHIBA cigar 

and Cuba; lack of knowledge by U.S. consumers of whether or not it is legal to purchase Cuban 

cigars in the United States; the price point of cigars, including General Cigar’s COHIBA cigars, 

in the United States; the care with which U.S. consumers purchase cigars; and the other evidence 

included in this Declaration. 

I. Instances of Actual Confusion 

A. Cigars International 

3. On Cigars International’s webpage offering for sale General Cigar’s COHIBA 

cigars together with Montecristo cigars and a cigar humidor, a “Verified Buyer” Timothy C. left 

a Customer Review that states: “I thought the Cohiba cigars would be from Cuba not the 

Dominican Republic.” See Exhibit 1 attached hereto.  This Customer Review is dated October 7, 

2016. 

Cigars International is a cigar retailer located in the United States that is owned by the 

same company as General Cigar. It sells cigars, including General Cigar’s COHIBA cigars, 

online, through catalogs and at retail locations in the United States. Cigars International’s 

website also allows persons buying cigars from this website to leave “Customer Reviews” on the 

website. See below and Exhibit 1 attached hereto. 

Attached hereto as Exhibit 1 is a true and correct copy of what appeared on my screen 

when I went to the Cigars International’s webpage located at 

https://www.cigarsinternational.com/p/cohiba-montecristo-humidor-collection-

samplers/1494239/.  

Timothy C. undoubtedly is a person located in the United States, as Cigars International 

only sells to persons located in the United States and its territories.  When I went to purchase a 
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cigar from the Cigars International website on February 2, 2021, it made me fill out a “Shipping 

Address” with a dropdown menu for the “Country” field that only allowed me to enter in the 

United States or one of its territories.  Additionally, on February 2, 2021, I called the telephone 

number identified on Cigars International’s “Contact Us” webpage (1-888-244-2790) and spoke 

with one of Cigars International’s representatives who told me that Cigars International only 

sells within the United States.  Cigars International’s website states that: it is headquartered in 

Bethlehem, Pennsylvania with store locations only in the United States; and it “sell[s] an 

extensive range of handmade cigars directly to 885,000 US consumers.”  It is owned by 

Scandinavian Tobacco Group A/S.  Attached hereto as part of Exhibit 1 are true and correct 

copies of what appeared on my screen when I went to Cigars International’s “About Us” and 

“Contact Us” webpages and the webpage that appeared when I went to purchase a cigar from the 

Cigars International website. 

B. CigarBid 

4. On January 26, 2021, I went to a cigar forum discussion on CigarBid that took 

place between August 9-12, 2019 and is posted and visible to the public at 

www.cigarbid.com/Forum/c/posts/m/4426543/FNG and printed and downloaded to PDF what 

appeared on my screen, a true and correct copy of which is attached hereto as Exhibit 2.  

In that post, the initial poster, with the account name “GetNBy929”, states:  

Making my rounds. On and off enjoying the leaf for a few years now. 
Introduced with a true Cuban red dot years ago and been chasing it ever since. 
Found a few I like and a few so so. I have been stalking the forums and decided 
to introduce myself officially. Hello, fire away. 
 
A person, with the account name “clintCigar”, responds: 
 
Welcome to the madhouse! 

Do you mean Cohiba Red Dot? 
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GetNBy929 replies: 
 
Yes a CC Cohiba red dot [“CC” stands for “Cuban cigar,” see below] 
 
clintCigar replies in response to GetNBy929’s comment “Yes a CC Cohiba red 
dot”: 
 
I'm pretty sure all the Cohiba Red Dots are not Cubans. They are Dominican. 
 
clintCigar then refers GetNBy929 to a Wikipedia entry at 

https://en.m.wikipedia.org/wiki/Cohiba_(cigar_brand) for a “Cohiba history lesson.” 

GetNBy929 then replies: 

As far as the red dot origin, it was about 16 years ago on an island and there 
was a specific wrapper on it that said havana, young, dumb,..., still 

uneducated.  
 

 Another person, with the account name “Pudding Mittens” then states: 

Yup the red dot ones are Dominican, not Cuban, unless I'm going senile 
and my memory is failing.... 

 
 A fourth person, with the account name “delta1” then states:  

don't recall ever seeing anything about Cuban Cohibas with a Red Dot 
name... welcome to the asylum GetNBy... 
 
GetNBy929 then replies: 

Yeah looking back at things I did have a true CC cohiba robusto. The 
red dot was my first attempt to replicate back home. The yellow with 
black and white dots behind the head with the raised lettering I 
distinctly remember it now after seeing it. Anyways, now I am yearning 
for another. 
 

 CigarBid (www.cigarbid.com) describes itself as “America’s #1 Online Cigar 

Auction” website. CigarBid also has on its cigar auction website a Community Forum that 

allows users to post comments. Anyone on the internet can view these comments; however, 

only users registered on CigarBid and located in the United States can post comments. See 

below in this Paragraph 4. CigarBid’s Community Forum webpage states that “[s]ince 
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March 29, 2000, 10,603 users have made 4,518,869 posts in 218,250 topics” on its 

Community Forum.  Attached hereto as part of Exhibit 2 is a true and correct copy of 

CigarBid’s Community Forum homepage.  

In order to post a comment on one of CigarBid’s cigar forum discussions, I needed to 

register on CigarBid’s website; when I went to register on CigarBid’s website, the website 

required me to enter in an address in the United States or one of its territories.  Attached hereto 

as Exhibit 2A is a true and correct copy of what appeared on my screen when I went to register 

as a user on CigarBid’s website.  

Attached hereto as Exhibit 3 is a true and correct copy of an article on Stogie Press 

dated September 23, 2019 titled “Cigar 101: Wtf Are These Cigar Acronyms And Terms?” 

by Mike Holmes that I printed and downloaded from https://stogiepress.com/cigar-101-

wtf-are-these-cigar-acronyms-and-terms-by-mike-holmes/. This article explains what 

numerous cigar abbreviations and terms mean. It states that “CC” stands for “Cuban Cigar” 

and “NC” is a “Non Cuban” cigar.  Stogie Press indicates on its website that it is located 

in Melbourne, Florida.  See Exhibit 3. 

C. Reddit 

5. Reddit (www.reddit.com) is an online discussion forum based in the United 

States. The Reddit website states that “Reddit is a growing family of millions of diverse people 

sharing the things they care about most” that has over 52 million active users and over 50 billion 

monthly views.  See “Press” section of the Reddit website, a true and correct copy of which is 

attached hereto as Exhibit 4.  

Anyone on the internet can see Reddit posts, even if she or he does not have a Reddit 

account and is not a member of a Reddit community; however, only persons with Reddit 
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accounts can make posts to Reddit or become a member of a Reddit community. See Reddit, 

“Can anyone post to Reddit,” available at https://reddit.zendesk.com/hc/en-

us/articles/205166565-Can-anyone-post-on-Reddit-, a true and correct copy of which is attached 

hereto as part of Exhibit 4.  Reddit users makes posts to specific Reddit “communities” which 

are a collection of posts concerning a certain topic.  See Reddit, “What is Reddit,” available at 

https://reddit.zendesk.com/hc/en-us/articles/204511479-What-is-Reddit-, a true and correct copy 

of which is attached hereto as part of Exhibit 4.   

In this Declaration, I identify posts made by users to two Reddit communities – the 

“cigars” community and the “Ask Reddit” community.  

The Reddit “cigars” community describes itself as “Of, or relating to, the business of 

cigars”—“A virtual lounge for all of your cigar needs. Come in, pick out a smoke, and sit down 

and enjoy the conversation of other enthusiasts as we discuss our favorite smokes and pairings, 

news and latest releases in the cigar industry, and much, much more.” As of February 7, 2021, 

the “cigar” community had one hundred and thirteen thousand, and sixty-nine (113,069) 

members.  A “member” of a community sees posts to that community when she or he first logs 

into her or his Reddit account.  Attached hereto as Exhibit 5 is a true and correct copy of the 

main Reddit “cigars” community page. 

The “Ask Reddit” community states that it “is the place to ask and answer thought-

provoking questions” and that, as of February 7, 2021, it has thirty-one million, three hundred 

forty-one thousand, eight hundred and five (31,341,805) members. Attached hereto as Exhibit 6 

is a true and correct copy of the main “Ask Reddit” community page. 

6. On January 26, 2021, I went to the Reddit post titled “Is there a Cohiba 

Dominican Equivalent of a Cohiba Siglo I?” posted on October 2, 2018 to the Reddit “cigars” 
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community by a user with the account name “SkiAMonkey” and located at 

https://www.reddit.com/r/cigars/comments/9krnwa/is_there_a_cohiba_dominican_equivalent_of

_a/ and took screen shots and printed to PDF and downloaded what appeared on my screen, a 

true and correct copy of which is attached hereto as Exhibit 7.  

In that post, “SkiAMonkey” asks: 

Is there a Cohiba Dominican Equivalent of a Cohiba Siglo I? Just looking for 
a similar 42 ring 102mm length Cohiba that is available in the US. Any help is 
appreciated, thanks! 
 
I have reviewed General Cigar’s website for its COHIBA cigar (www.cohiba.com) and 

the website that lists the different types of Cuban COHIBA cigars (www.habanos.com). General 

Cigar does not make a Siglo I COHIBA cigar; there is a Cuban Siglo I COHIBA cigar.  

One of the individuals who responded to this post states: 

I'm sure you can find a Dominican Cohiba in a similar size, but it will not be 
any more ‘equivalent’ than any other cigar in that size. There is no relation 
between the companies that produce Dominican and Cuban Cohibas. The 
name thing is just misleading 
 
The original poster (“SkiAMonkey”) replies to this comment by stating: 

Ahh, TIL. 

“TIL” is a common abbreviation on Reddit for “Today I Learned.” See article attached 

hereto as Exhibit 8 from Lifewire dated April 4, 2020 showing that “TIL” is a common 

abbreviation on Reddit for “Today I Learned” and describing the history of this abbreviation. 

Lifewire’s “About Us” and “Contact Us” webpages indicates that Lifewire is located in New 

York, New York and that it “provides expert-created, real-world technology content for more 

than 10 million users like you every month. We have more than 50 technology professionals — 

software developers, educators, web designers, speakers, consultants, and more — all producing 
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articles with informative visuals and straightforward instruction.”  Attached hereto as part of 

Exhibit 8 is a true and correct copy of Lifewire’s “About Us” and “Contact Us” webpages.  

Other posts by “SkiAMonkey,” including around the same time as the above-referenced 

post, indicate that this person is located in the United States.  For example, in approximately 

2019 this user posted “Visited Green Bay over the weekend” and shows a man in a Chicago 

Bears hat outside of Lambeau Field in Green Bay, Wisconsin. Attached hereto as part of Exhibit 

7 is a true and correct copy of this Reddit post. Another post by this user from approximately 

2016 pastes a notice from Northwestern Pritzker School of Law (located in Chicago, Illinois) and 

other posts discuss Chicago topics.   

7. On February 7, 2021, I went to the Reddit post titled “First Cohiba, Red dot” 

posted on January 5, 2021 to the Reddit “cigars” community by a user with the account name 

“outlandish229” and located at 

https://www.reddit.com/r/cigars/comments/kr7peb/first_cohiba_red_dot/ and took screen shots 

and printed to PDF and downloaded what appeared on my screen, a true and correct copy of 

which is attached hereto as Exhibit 9. 

In this post, “outlandish229,” who, in another post states that he just got into smoking 

cigars this year, see below, states: 

First Cohiba, Red dot [and attaching an image of General Cigar’s COHIBA Red 
Dot cigar] 
 
A Reddit user with the account name “YNWA” responds: 

The problem is you spent money on them only because of their name, 
disregarding whether or not they are worth the money. They're not. All of the 
heritage brands simply exist to grab sales based on their world famous Cuban 
marca namesakes. And it works! They make a killing, the only problem is their 
cigars generally suck balls. Ok maybe thats a bit harsh, they only suck one 
ball. The point is that your money is being wasted on subpar cigars sold at a 
big markup. There are tons of cigar companies doing it right and making a 
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much better product for the same money, and in most cases for less money. 
Here's a very similar recent thread to look over, with a lot of recommendations 
if you're interested. 
 
A Reddit user with the account name “antediluvian” responds: 

The Cohiba is probably the best in the aforementioned lot. Not bad for the 
price on CBid. Would say the best offering by a well known Cuban company. 
The black one is fairly good. Wouldn't pay retail though. 
 
A Reddit user with the account name “lurker_to_poster” responds to “antediluvian”’s 

comment that ‘Would say the best offering by a well known Cuban company.’ 

 ------ ‘Would say the best offering by a well known Cuban company.’ 

No. No. No no no no no no no no no. 

These are NOT Cuban Cohibas and this is not a Cuban company, well known 
or not. This is a Dominican company making cheap cigars that they call 
"Cohiba" because the "well known Cuban company" can't enforce their 
trademark rights or protection in the U.S. They're cheap $3 cigars that online 
retailers and stores mark up to $10-$15-$20 because they can fool un-
knowledgeable American consumers into paying top dollar for what they 
THINK is an "offering by a well known Cuban company." They're not. 
 
If the OP [original poster] is paying $5 for them, that’s not really that bad, and 
if he enjoys them, he’s certainly within his rights to smoke them. But when 
people like you tell others that they’re an "offering by a well known Cuban 
company," they're not. 
 
“YNWA” states: 

LISTEN TO THIS MAN. 

“outlandish229” responds: 

So your biggest beef with them is that they're essentially a scam based off of 
the original "cuban" Cohiba? The more you know I guess. I was aware they 
weren't real cubans, but didn't know they weren't the same company. I 
Thought they just started growing, and distributing in the U.S. 
 
“YNWA” states: 

Imagine Sweden becoming a communist hellhole and isolated from the world. 
The next day I open up Saab in America and start selling a shittier version just 
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because I can, using the same name, and everyone thinks it's still affiliated with 
the original. I'd be a giant douche, right? 
 
“outlandish229” responds: 

Absolutely. Just read about their court case from 2010. Pretty shitty to steal a 
brand from right underneath a company. 
 
“lurker_to_poster” then states: 

If they just called them "Red Dots" and sold them for $3, $4, $5, whatever, 
I'd have no problem with them. Let people who smoke cheap cigars smoke 
them at a fair price. But when they steal the name "Cohiba", and sell them 
for $10-$15-$20 because of name recognition, NOT because they're $10-$20 
cigars, I have a problem with that. I hate seeing my BOTL and SOTL getting 
ripped off. 
 
“antediluvian” then responds: 

Who cares. They aren't bad and you can pick them up for 3 bucks on CBid. 
That's my point. 
 
“lurker_to_poster” states: 

Then stop spreading misinformation that they're "the best offering by a well 
known Cuban company." This is a forum for people to discuss and learn 
about cigars, and not to be fed misinformation. 
 
“antediluvian” states: 

Red dot is a great cigar for the price. Regardless of what company it comes 
from fake or not. 
 
Glad you are here to show everyone the light. 

“outlandish229” states: 

Yeah I have a couple of those I got in the sampler packs. I've just been 
trying a lot of different smokes while trying to fill up the massive humidor 
my girlfriend got me for christmas. Trying to see what I like as well. Wanted 
to at least try a couple of them based on the hype. Don't think I would buy 
them again, but the one I had was worth 5 bucks to me. 
 
“YNWA” states: 
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This is exactly the problem - you're mistaken, though it's not really your 
fault. You've been tricked, like many others before you. 
 
Another post on Reddit by the user “outlandish229”, posted on December 25, 

2020 states: “Just got into cigars this past year, and my girlfriend bought me a 

beautiful case elegance humidor for Christmas.”  Attached hereto as part of Exhibit 9 

is a true and correct copy of that Reddit post, located at 

https://www.reddit.com/r/cigars/comments/kk1i5g/just_got_into_cigars_this_past_year_a

nd_my/.  

Other posts by “outlandish229,” as well as the fact that he was smoking a General 

Cigar COHIBA Red Dot cigar, which is only sold in the United States, indicates that this 

person is located in the United States.  For example, in one post from November 26, 

2020, “outlandish229” states “Unfortunately I don't have an academy [this is a name of a 

store] near me, the closest one is about 2 hours away, and here in florida every store I've 

been to is taxing out the ass.” In another post, dated October 8, 2020, “outlandish229” 

states “I'm in florida, and the only local stores that sell knives here are Walmart, and a 

place called sur la table, and they only really carry henckels, miyabi, wusthof, and Bob 

kramer.” Attached hereto as part of Exhibit 9 are true and correct copies of these Reddit 

posts. 

Other posts by “antediluvian,” including numerous posts discussing U.S. politics, 

as well as the fact that he indicates that he buys General Cigar COHIBA cigars, which are 

only sold in the United States, indicate that this person is located in the United States.   

8. On January 26, 2021, I went to the Reddit post titled “Headed to the cigar lounge 

tmrw. Anyone want to recommend a Cohiba?” posted on June 10, 2018 to the Reddit “cigars” 

community by a user with the account name “jhurle9403” and located at 
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https://www.reddit.com/r/cigars/comments/8q38m1/headed_to_the_cigar_lounge_tmrw_anyone

_want_to/ and took screen shots and printed to PDF and downloaded what appeared on my 

screen, a true and correct copy of which is attached hereto as Exhibit 10.  

In that post, “jhurle9403” asks: 

Headed to the cigar lounge tmrw. Anyone want to recommend a Cohiba? My 
normal go to is a Romeo e Julieta 1875 but I’m wanting to broaden my 
experiences. What’s your favorite Cohiba?  
 
One person, with the account name “Icecream_and_cigars”, responding to this comment 

states: 

DO NOT buy a Cohiba from a cigar lounge. They're average cigars that are 
crazy overpriced. 

 
Buy something by Arturo Fuente. Look for Arturo Fuente Hemmingway. 
They're not hard to find. Or something with AJ Fernandez in the name. He 
works with lots of different companies to blend cigars and his stuff is 
generally very good. 

 
Seriously--do not pay ridiculous prices for a Cohiba just because of the name. 
The company has no connection to the Cuban cigar. It's just a marketing 
gimmick. 
 
The original poster (“jhurle9403”) responds to this comment by stating:  

 
Good to know thanks 
 
Another person, with the account name “lurker_to_poster” states: 

Please, please don't buy a non-Cuban Cohiba at a B&M. They're meh 
$3 cigars that you can get in samplers FOR $3, that B&Ms sell for 
upwards of $10 because of the name, which General Cigar ripped off 
from Habanos S.A. because Habanos S.A. can't legally sell real Cohibas 
in the U.S. 

 
There are so, so many better $10-$15 cigars that you can get for your 
money. [“lurker_to_poster” then recommends certain cigars] 
 
“B&M” stands for “brick and mortar” retail stores. See supra Exhibit 3.  Non-

Cuban Cohiba cigars are only sold at brick and mortar retail stores in the United States.  
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The original poster (“jhurle9403”) responds to this comment by stating:  

Awesome thanks! 
 
A third person, with the account name “cigarshopmanager,” that Reddit indicates 

is located in Alabama, responds to the response by “lurker_to_poster” by stating, among 

other things:  

You have no clue what you are talking about. First off, General leases 
the rights from for cohiba, they handle distribution throughout north 
America. 
 
Other posts by “jhurle9403” indicate that this person is located in the United States. For 

example, in one post from approximately May 2020, this user states “Do you vote? If so, for 

whom? …. While I did vote for trump in 2016, I believe I’ll vote for Jacob Hornberger in 2020.” 

In another post from approximately August 2020, this user asks “I’m starting to look for a condo 

in Atlanta/Buckhead. There doesn’t seem to be a lot of online information on which buildings are 

built well and have good sound insulation. If you live in an Atlanta condo, I’d appreciate your 

feedback, good or bad. Thanks!” A third post from approximately 2020, states “My little sister 

(15) makes these American flag blankets to help save for college. So proud of her! 120+ hours of 

work.” Attached hereto as part of Exhibit 10 are true and correct copies of these Reddit posts. 

9. On January 26, 2021, I went to the Reddit post titled “Review #1 Cohiba Red Dot 

Toro en Tubo” posted on April 21, 2018 to the Reddit “cigars” community by a user with the 

account name “AnIncoherentWhiteGuy” and located at 

https://www.reddit.com/r/cigars/comments/8e0oqg/review_1_cohiba_red_dot_toro_en_tubo/ and 

took screen shots and printed to PDF and downloaded what appeared on my screen, a true and 

correct copy of which is attached hereto as Exhibit 11.  
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In that post, “AnIncoherentWhiteGuy”, who says that he is “still pretty new to cigars” 

reviews a General Cigar Red Dot en Tubo COHIBA cigar (and posts a picture of same, a true 

and correct copy of which is attached as part of Exhibit 11). General Cigar’s COHIBA cigars are 

only sold in the United States, see, e.g., Declaration of Steven Abbot, ¶ 21, dated September 29, 

2020, 287 TTABVUE 14, and so “AnIncoherentWhiteGuy” must be located within the United 

States. He says that he “was really looking forward to this stick [cigar] given the reputation of 

Cohiba” but that he was “not sure it was worth the ~$18 out the door” it cost him.  

A person with the account name “YNWA” responded to the original poster by 

stating: 

Just an fyi in case you don't know this already, but there are 2 Cohiba 
companies - the Cuban and the non-Cuban - and they're not at all affiliated 
with each other. Way back when, the Cuban companies (aka the Cuban govt) 
sold the rights to their brand names to American companies who then started 
making cigars under those names but using tobacco from Nicaragua and the 
Dominican Republic. The whole point, of course, was to cash in on the famous 
name brand. And it worked, because many newer cigar smokers feel the same 
way you did when you said "I was really looking forward to this stick given 
the reputation of Cohiba." I'm not coming down on you at all, I'm just 
informing you a bit on the subject. So just keep in mind that the Cuban Cohiba 
reputation is entirely different than the non-Cuban Cohiba reputation. As 
others here have commented already, many people don't care for the non-
Cuban Cohiba at all, myself included. Not only are the non-Cubans way 
overpriced (because of the name), they're just plain average in terms of quality 
and flavor. Of course opinions do vary, but there it is. 
 
The original poster responds to this comment by stating: 
 
Thanks for letting me know, since that's the case I'd love to try an authentic 
Cuban one someday! 
 
Another individual responding to the original poster states:  

I've gotten Red Dot Cohibas on Cigarbid for less than 3 dollars each. That 
MSRP is obscene. Having said that, I think most everyone overpays for stuff 
when they first get into cigars. Also I'm not a big fan of the Red Dots. They're 
pretty bland. The Black and the Nicaraguan were both pretty decent if you 
can get them for 5 bucks or less. I definitely wouldn't pay more than 6 bucks 
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for any of the Non-Cuban Cohibas. They're all marketing set to sucker in 
newer cigar smokers. There's lots of companies like that in cigars. It's not easy 
to navigate at first. Keep at it and you'll find some good smokes for cheaper. 
 
… 
[T]hey're way cheaper than the big brands newer smokers get drawn into. 
 

 The original poster responds to this comment by stating:  
 

Thanks for the recommendations! Looking forward to trying new things and 
learning how to avoid the beginners traps! 
 
Other posts by “AnIncoherentWhiteGuy” indicate that this person is located in the United 

States. One post by this user, from approximately, September 2020, states “Traditional Eagle to 

cover up a surgery scar on my leg. Done by Cody at Cornerstone Tattoo Gallery in Senoia, Ga!”  

Another post from this user in approximately February 2020 discusses the differences between 

Georgia Southern University and University of Georgia. Attached hereto as part of Exhibit 11 

are true and correct copies of these Reddit posts. 

10. On January 25 and 29, 2021, I went to the Instagram post dated December 3, 2019 

by “seanwilliams_cohiba,” General Cigar’s Brand Ambassador for its COHIBA cigar located at 

https://www.instagram.com/p/B5nI-ziHebW/ and took a screen shot and printed to PDF and 

downloaded what appeared on my screen, a true and correct copy of which is attached hereto as 

part of Exhibit 12.  

This post promotes an event for General Cigar’s COHIBA cigars on December 6, 2019 in 

Newark, New Jersey and shows General Cigar’s COHIBA cigar and Sean Williams. The first 

comment by a user is from the Instagram account “classicman4658” and states “Cuba’s finest.” 

This Instagram post indicates that it was Liked by 87 Instagram users. I clicked on the Instagram 

account name “classicman4658.” A true and correct copy of what appeared on my screen is 

attached hereto as part of Exhibit 12. It states “Washiongton DC  as real as it gets.”  
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II. General Cigar’s COHIBA Brand Ambassador Associates General Cigar 
COHIBA Cigar With Cuba  
 

11. On January 25, 2021, I went to the Instagram post dated October 31, 2019 by 

“seanwilliams_cohiba,” General Cigar’s Brand Ambassador for its COHIBA cigar located at 

https://www.instagram.com/p/B4Se4wen2td/ and took a screen shot and printed to PDF and 

downloaded what appeared on my screen, a true and correct copy of which is attached hereto as 

Exhibit 13. This post promotes a “Cohiba event with “@seanwilliams_cohiba” [the Instagram 

account for General Cigar’s Brand Ambassador for its COHIBA cigar] in Wichita, Kansas and 

shows General Cigar’s COHIBA cigars on a display table together with statue of Fidel Castro, 

identifying him as “Fidel Castro.”  I paste below the image that General Cigar’s COHIBA Brand 

Ambassador, Sean Williams, posted to his Instagram account: 
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Sean Williams’ Instagram account – “seanwilliams_cohiba” – describes Mr. Williams as 

“COHIBA Cigars Blender & Ambassador” and has a link to General Cigar’s website for its 

COHIBA cigar, www.cohiba.com.  

12. On January 13, 2021, I went to a Twitter post (“tweet”) dated June 20, 2017 

posted by Sean Williams (@sean_cohiba), General Cigar’s Brand Ambassador for its COHIBA 

cigar and printed and downloaded to PDF what appeared on my screen, a true and correct copy 

of which is attached hereto as part of Exhibit 14. This tweet identifies the location identified as 

“Cuba.” The tweet states “Havana reminds me so much of home.... looks and feels like the 

French Quarter, which is actually…” and has a link to an Instagram post. I clicked on the link 

and printed and downloaded to PDF what appeared on my screen, a true and correct copy of 
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which is attached hereto as part of Exhibit 14.  This appears to be an image of Mr. Williams 

smoking a cigar in Havana, Cuba. The Instagram post indicates that it was Liked 236 times. 

13. On January 14, 2021, I went to a Twitter post dated June 21, 2017 posted by Sean 

Williams (@sean_cohiba), General Cigar’s Brand Ambassador for its COHIBA cigar and printed 

and downloaded to PDF what appeared on my screen, a true and correct copy of which is 

attached hereto as part of Exhibit 15. This tweet identifies the location as “Cuba.” The tweet 

states “La Habana.... @ Havana, Cuba” and has a link to an Instagram post showing an image of 

Havana, Cuba. I clicked on the link and printed and downloaded to PDF what appeared on my 

screen, a true and correct copy of which is attached hereto as part of Exhibit 15. The Instagram 

post indicates that it was Liked 132 times. 

14. On January 14, 2021, I went to a Twitter post dated June 21, 2017 posted by Sean 

Williams (@sean_cohiba), General Cigar’s Brand Ambassador for its COHIBA cigar and printed 

and downloaded to PDF what appeared on my screen, a true and correct copy of which is 

attached hereto as part of Exhibit 16. This tweet identifies the location as “Cuba.” The tweet 

states “Baseball is the number one sport here but Cuba has done it's share for boxing as well with 

great…” and has a link to an Instagram post. I clicked on the link and printed and downloaded to 

PDF what appeared on my screen, a true and correct copy of which is attached hereto as part of 

Exhibit 16. The Instagram post indicates that it was Liked 101 times. 

15. On January 29, 2021, I went to a Twitter post dated June 21, 2017 posted by Sean 

Williams (@sean_cohiba), General Cigar’s Brand Ambassador for its COHIBA cigar and printed 

and downloaded to PDF what appeared on my screen, a true and correct copy of which is 

attached hereto as part of Exhibit 17. This tweet identifies the location as “Cuba.” The tweet 

states “Wednesday in the parking lot at Ernest Hemingway's home.... #Havana #Cuba 
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#ErnestHemingway…” and has a link to an Instagram post. I clicked on the link and printed and 

downloaded to PDF what appeared on my screen, a true and correct copy of which is attached 

hereto as part of Exhibit 17. The Instagram post indicates that it was Liked 95 times. 

16. On January 25, 2021, I went to the Instagram post by “excaliburcigarloungerb” 

dated November 4, 2019 and located at https://www.instagram.com/p/B4czO8un3zZ/ and took 

screen shots and printed to PDF and downloaded what appeared on my screen, a true and correct 

copy of which is attached hereto as Exhibit 18. This post shows a General Cigar COHIBA cigar 

with hashtags that include the hashtags “#habanos”, “#cubancigars” and “#cuba.” The only 

comment to this post is from the Instagram account, “seanwilliams_cohiba,” which is the 

Instagram account for General Cigar’s Brand Ambassador for its COHIBA cigar. This comment 

states “Cheers!” 

I clicked on the Instagram account “excaliburcigarloungerb.” A true and correct copy of 

what appeared on my screen is attached hereto as part of Exhibit 19. I clicked on the link 

https://www.excaliburcigarlounge.com/ on that Instagram account. A true and correct copy of 

what appeared on my screen is attached hereto as part of Exhibit 19. The Instagram account for 

“excaliburcigarloungerb” indicates that cigar store was located in San Diego, California and 

closed in or around July 2020 because of COVID-19. I reviewed the last twenty (20) Instagram 

posts by the account “excaliburcigarloungerb.” These posts show images of different cigars such 

as HV, Montecristo, Fuente Opus X, Liga Privada No. 9, Rub, Arturo Fuente, Andalusian Bull, 

Diesel and are dated from June 13, 2020 to January 12, 2020 These posts include numerous 

hashtags by “excaliburcigarloungerb”; however, none of these posts include the hashtags 

“#habanos”, “#cubancigars” or “#cuba”. 
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III. U.S. Cigar Retailers Associate General Cigar COHIBA Cigar With Cuba And 
the Cuban COHIBA Cigar 
 

17. On January 25, 2021, I went to the Cigar.com webpage located at 

https://www.cigar.com/p/cohiba-tins-cigars/2000684/ and took screen shots and printed to PDF 

and downloaded what appeared on my screen, a true and correct copy of which is attached hereto 

as Exhibit 20. That website is offering for sale General Cigar’s COHIBA cigarillo tins together 

with a description of those cigars that states: 

Small size, big flavor. 
 

Cohiba is the best-known name in cigars. After Castro took control of Cuba, this 
brand was commissioned by the Dictator to make the finest Cuban cigars available. 
Early on, they were reserved for dignitaries and high-ranking government officials. 
Over time the cigars became available to a wider audience, and are now considered 
the top cigar manufactured in Cuba today. 

 
 This website lists: a pack of ten (10) Cohiba Red Dot Miniatures for sale for $14.99; a 

pack of six (6) Cohiba Nicaragua Pequenos for sale for $14.85; a pack of six (6) Cohiba Red Dot 

Pequenos for sale for $14.99; and a pack of six (6) Cohiba Black Pequenos for sale for $15.99. 

18. On January 25, 2021, I went to the Cigars International’s webpage located at 

https://www.cigarsinternational.com/p/cohiba-macassar-cigars/1508600/ and took screen shots 

and printed to PDF and downloaded what appeared on my screen, a true and correct copy of 

which is attached hereto as Exhibit 21. That website is offering for sale General Cigar’s 

Macassar COHIBA cigars together with a description of that cigar that begins: 

Mama-say, mama-sah, ma Macassar 
 
Walk up to anyone on the streets, ask them to name a cigar brand, and chances are 
they're gonna say “Cohiba.” Cohiba has built their legacy brick by brick for 
decades, from their Cuban origins to their innovative new blends like Cohiba 
Nicaragua. With Cohiba Macassar, the Modern Luxury line continues its epic streak 
of successes. This new blend represents the pinnacle of the brand's offerings. 
They're big shoes to fill, but I promise you, Cohiba Massacar is the real deal. 
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19. On January 15, 2021, I went to the Instagram post by “ralphscigars” in Chicago, 

Illinois dated June 7, 2019 and located at https://www.instagram.com/p/BybHZNQHmFT/.  

I clicked on the image to reveal “ralphscigars”’s tags for this photo and printed and downloaded 

to PDF what appeared on my screen, a true and correct copy of which is attached hereto as part 

of Exhibit 22. This post shows an image of General Cigar’s COHIBA cigar with an ashtray with 

the design of the Cuban COHIBA cigar and with the word “Habana” visible. I paste below a 

copy of the image included in this post: 

 

When I clicked on the tag on this post photo for “cohibacigars,” it took me to the General Cigar’s 

Instagram account for its Cohiba cigar. I attach hereto as Exhibit 23 a true and correct copy of 

what appeared on my screen when I clicked on the tag on this post for “cohibacigars.” I clicked 

on “ralphscigars” and printed and downloaded to PDF what appeared on my screen, a true and 

correct copy of which is attached hereto as part of Exhibit 22.  

20. On January 15, 2021, I went to the Instagram post by “tobacco4less90303” in 

Inglewood, California dated September 17, 2019 and located at 

https://www.instagram.com/p/B2h5SxNHbP5/. I clicked on the image to reveal 
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“tobacco4less90303”’s tags for this photo and printed and downloaded to PDF what appeared on 

my screen, a true and correct copy of which is attached hereto as part of Exhibit 24. This post 

shows General Cigar’s COHIBA cigars on an ashtray with the design of the Cuban COHIBA 

cigar.  I paste below a copy of the image included in this post: 

 

When I clicked on the tag on this post for “cohibacigars,” it took me to the General Cigar’s 

Instagram account for its Cohiba cigar. I attach hereto as Exhibit 23 a true and correct copy of 

what appeared on my screen when I clicked on the tag on this post for “cohibacigars.” When I 

clicked on the account name “tobacco4less90303,” the Instagram account for 

“tobacco4less90303” appeared on my screen, a true and correct copy of which is attached hereto 

as part of Exhibit 24.  

21. On January 15 and 29, 2021, I went to the Facebook post by “Leo Brown” dated 

September 23, 2019 and located at 

https://www.facebook.com/BarrelsNLeafs/posts/1308483785978292 and printed and 

downloaded to PDF what appeared on my screen, a true and correct copy of which is attached 

hereto as part of Exhibit 25. The post I viewed indicates that the poster is “with Sean Williams” 
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– General Cigar’s Brand Ambassador for its COHIBA cigar – and shows an image of a General 

Cigar COHIBA cigar together with hashtags that include the hashtags “#cohiba”, “#cubancigars” 

and “#cuba.”  

When I clicked on the name Leo Brown, the Facebook page for Leo Brown appeared on 

my screen, a true and correct copy of which is attached hereto as part of Exhibit 25. When I 

clicked on the name “Sean Williams” in the post, the Facebook account for Sean Williams, the 

Brand Ambassador for General Cigar’s COHIBA cigar appeared on my screen, a true and correct 

copy of which is attached hereto as part of Exhibit 25. 

22. On January 19, 2021, I went to webpage for Rocky’s Cigars in Syracuse, New 

York and printed and downloaded to PDF its webpage for the General Cigar COHIBA Blue 

cigar, located at https://rockyscigars.com/collections/cohiba-blue. Attached hereto as Exhibit 26 

is a true and correct copy of what appeared on my screen. It states, inter alia, “The legendary 

Cuban-heritage of Cohiba is not lost on this blue blend. It shows off more of an everyday smoke 

than its pricey cousin.”  

Attached hereto as part of Exhibit 27 is a true and correct copy of the Instagram post 

dated October 10, 2019 and located at https://www.instagram.com/p/B3cJ3QtHj4Z/ from the 

account of Sean Williams, General Cigar’s Brand Ambassador for its COHIBA cigar. It shows 

Sean Williams at Rocky’s Cigars in Syracuse, New York. I clicked on the words “Rocky’s News 

Stand” in this post and printed and downloaded to PDF what appeared on my screen, a true and 

correct copy of which is attached hereto as part of Exhibit 27. 

23. On February 2, 2021, I reviewed the Fall/Winter 2016 issue of Navigator 

magazine. Attached hereto as Exhibit 28 is a true and correct copy of an article titled “Smoke on 
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the Water: Cigars & Cognac” by Julia Zaltzman—as well as the cover, publishing information 

and index—from the Fall/Winter 2016 issue of Navigator magazine.  

This article clearly shows Cuban COHIBA cigars—not the General Cigar COHIBA 

cigar—but directs its readers to the website for the General Cigar COHIBA cigar. 

Navigator magazine states that it is published by N&J Media LLC located in Fort 

Lauderdale, Florida. Page 83 of this issue, in the article titled “Smoke on the Water: Cigars & 

Cognac” shows three cigars, one of which is the Cuban COHIBA cigar with the words “Habana, 

Cuba” clearly visible. The article describes the Cuban COHIBA cigars as “[a] classic Cuban 

Cohiba,” the “world-class Cohiba” and “[t]he very prestigious Cohiba Behike.” 

The last page of this issue has a LUXURY INDEX, which includes the following entry 

for “COHIBA”: 

COHIBA 
Page 83 
www.cohiba.com 

 
 On February 2, 2021, I went to the website located at www.cohiba.com. This is a website 

for the General Cigar COHIBA cigar.  

On February 2, 2021, I went to the website of Northrop and Johnson to the section for 

Navigator magazine located at https://www.northropandjohnson.com/media-

publications/navigator/. I printed out what appeared on the screen under the headline “The 

Quintessential Luxury Lifestyle Publication” which read, in part: 

…As a Northrop & Johnson publication, Navigator is distributed to ultra-high net 
worth individuals around the world, including yacht owners and charterers, leaders 
in financial sectors, art dealers and collectors, philanthropists and other influencers. 
Each issue has a print run of 10,000 copies and can be found at Northrop & Johnson 
offices worldwide as well as all Northrop & Johnson and Northrop & Johnson 
partner’s events. 
 

A true and correct copy of what appeared on my screen is attached hereto as part of Exhibit 29.  
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Northrop & Johnson’s website indicates that it has offices in Fort Lauderdale, Florida, 

Los Angeles, California, Newport Beach, California, San Diego, California, New York, New 

York and Newport, Rhode Island. 

On January 26, 2021, I selected the Fall/Winter 2016 issue of Navigator that took me to 

the website 

https://issuu.com/northropjohnson/docs/navigator_issue_5?fr=sOTAyMjEwMDI4NA. I printed 

pages 82-85 and the LUXURY INDEX from the online version of this issue, a true and correct 

copy of which is attached hereto as part of Exhibit 30. The same text and images that appeared 

on pages 83-84 and in the LUXURY INDEX of the print version of this magazine (quoted 

above), also appeared in the online version. 

When I clicked on the link www.cohiba.com in the LUXURY INDEX, the website for 

General Cigar’s COHIBA cigars appeared on my screen. I took a screen shot of what appeared 

on my screen, a true and correct copy of which is attached hereto as Exhibit 31. 

24. On January 28, 2021, I went to the webpage for “Cohiba Behike” in Cigars 

International’s section titled “Cigars 101” and located at 

https://www.cigarsinternational.com/cigar-101/cohiba-behike/2021882/ and took screen shots 

and printed to PDF and downloaded what appeared on my screen, a true and correct copy of 

which is attached hereto as Exhibit 32. This webpage states, inter alia: 

If you’re a cigar connoisseur like me, you know that Gurkha is reputable as the 
‘Rolls Royce’ of cigars, and Cohiba does one better with Cohiba Behike as the 
Bentley of the brand. This prestigious cigar is an exclusive produced in extremely 
limited quantities. Gaining outstanding ratings, Cohiba Behike is one of the most 
sought-after cigars in the world! 
 

 This webpage shows a picture at the top of a magnifying glass over General Cigar’s 

COHIBA cigars with the description “Cigar Counterfeits” and then describes how to identify a 
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fake Cuban COHIBA Behike cigar. It states “[a]s your trusted cigar supplier, we would never 

want you to lose out on your wallet and the real deal. So we’ve got your back and have the 

expert tips to know how to spot a fake Behike” and goes on to describe the “famous Cohiba” 

describing the Cuban COHIBA design. 

IV. Instances of U.S. Consumers Demonstrating that They Do Not Know Whether It 
Is Legal or Illegal to Purchase Cuban Cigars in the United States  
 

25. In addition to the instances of actual confusion noted above, my searches showed 

numerous instances of U.S. consumers demonstrating a lack of knowledge about whether it is 

legal or illegal to purchase Cuban cigars in the United States.  

A. Semrush, an Online Data Provider, Indicates There Are Frequent Searches on the 
Internet in the United States to Try to Find Out Whether It Is Legal or Illegal to 
Purchase Cuban Cigars in the United States  
 

26. Semrush, an online data provider, reports that, on average, the following phrases 

were searched on search engines in the United States the indicated number of times, as described 

more fully below in this Paragraph 26: 

Search Term Number of Times Per Month This Search 
Was Conducted in the United States Over 

the Last 12 Months 
“Are Cuban cigars legal in the US” 880 
“Cuban cigars legal in US” 480 
“Are Cuban cigars illegal in the US” 210 
“are Cuban cigars sold in the US” 50 
“are cuban cigars legal in the united 
states now” 

20 

“cuban cigars legal in us now” 20 
 

I describe below in subparagraphs (a) and (b) where I located the information.  

a. On January 28, 2021, I went to the website 

https://www.semrush.com/dashboard/. Under the “Keyword Research” on the left-hand side, I 

selected “Keyword Overview.” In the screen that appeared on my computer (the “Keyword 
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Overview Page”), I typed in “Are Cuban cigars legal in the US” in the search bar next to 

“Keyword Overview” at the top of the screen and hit the “Search” button. I printed and 

downloaded to PDF what appeared on my screen, a true and correct copy of which is attached 

hereto as part of Exhibit 33. The results show that the “Volume” for this search query is 880 in 

the United States. I then placed my mouse over the question mark next to the heading labelled 

“Volume” and a window popped up explaining that “Volume” is “The average number of 

monthly searches for the analyzed keyword over the last 12 months.” I took a photograph of 

what appeared on my screen, a true and correct copy of which is attached hereto as part of 

Exhibit 33. I then went to the webpage https://www.semrush.com/kb/683-what-is-search-

volume-in-semrush printed and downloaded to PDF what appeared on my screen, a true and 

correct copy of which is attached hereto as part of Exhibit 33. This webpage explains that 

“Search volume is the average number of times a specific search query is entered on a search 

engine per month. The volume in the main SEMrush database represents the number of searches 

using national level data. Therefore, volume can change when you change the regional database 

you're viewing (US, Canada, UK, etc).” 

b. On the Keyword Overview Page, typed in the other phrases identified in 

the chart above in the search bar next to “Keyword Overview” and printed and downloaded to 

PDF what appeared on my screen when I searched for these other terms, true and correct copies 

of which are attached hereto as part of Exhibit 33.  

c. Semrush’s website states that it is “a trusted data provider whose data on 

search volume, correlation, website traffic and digital trends is used by the biggest media outlets 

around the world” and that it is “regularly featured in” Bloomberg, Reuters, The Washington 
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Post, Daily Mail and the Herald Sun.  Attached hereto as part of Exhibit 33 is a true and correct 

copy of Semrush’s Trusted Data Provider webpage.  

B. General Cigar Recognizes that U.S. Consumers Do Not Know Whether It Is Legal or 
Illegal to Purchase Cuban Cigars in the United States 
 

27. On January 15 and 29, 2021, I went to the “Cigar Frequently Asked Questions” 

webpage of the Cigar World website which is operated by General Cigar (see below) and located 

at https://www.cigarworld.com/education/cigar-faqs/. It indicates that it was “posted” to the 

Cigar World website “13 months ago” or in or around December 2019.  

There are nine (9) Frequently Asked Questions on this page. One of them is:  

Q: Are Cuban cigars legal in the United States? 
 
A: No, due to the Cuban Revolution in 1959 and subsequent embargos, Cuban 
cigars are not allowed to be sold in the U.S. However travelers can bring back 
Cuban Cigars for personal consumption with certain limitations.  
 
The other Frequently Asked Questions included on this page, include: “How do I smoke 

a cigar?”; “How do I cut a cigar?”; “How do I light a cigar?”; and “Are you supposed to inhale 

cigars?”  

The Terms of Use of Cigar World website (https://www.cigarworld.com/terms-of-

participation/) indicates that General Cigar operates this website. The homepage for the Cigar 

World website states that it is “the ultimate authority for all things cigar.” I printed and 

downloaded to PDF what appeared on my screen when I went to Cigar World’s “Cigar 

Frequently Asked Questions” and its Terms of Use webpages as well as its homepage, true and 

correct copies of which are attached hereto as Exhibit 34. 

C. There Are Numerous U.S. Consumers on Reddit Asking Whether It Is Legal Or Illegal 
to Purchase Cuban Cigars in the United States 
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28. On January 26, 2021, I went to the Reddit post titled “Now that the new Cuba 

travel and commerce rules start tomorrow, does this mean Cuban cigars are no longer illegal?” 

posted on January 15, 2015 to the Reddit “Ask Reddit” community by a user with the account 

name “coorlight3” and located at 

https://www.reddit.com/r/AskReddit/comments/2skj1k/now_that_the_new_cuba_travel_and_co

mmerce_rules/ and took screen shots and printed to PDF and downloaded what appeared on my 

screen, a true and correct copy of which is attached hereto as part of Exhibit 35.  

In that post, “coorlight3” asks: 

Now that the new Cuba travel and commerce rules start tomorrow, does this 
mean Cuban cigars are no longer illegal?  
 
The first responder states:  

Yes. You can't import them for sale, but you can bring a limited number back 
with you. I don't know what that number is.  
 
The original poster (“coorlight3”) than responds:  

So in other words, you cannot get in trouble for having Cuban cigars, but we 
wont be finding them at cigar/smoke shops?  
 
The first responder replies: 

At least for now. 

Other posts by “coorlight3” indicate that this person is located in the United States.  

There were numerous posts referencing the United States or U.S.-related issues, such as posts 

titled “What did NBC's Brian Williams do to cause a controversy?”, “Do you think Jesse 

Ventura is a Democrat?”, “Do you like Senator Harry Reid?”, “Why would Obama want to 

create a second death tax?” and “Does Obama really know shit about sports or does he get his 

writers to tell him what to say?”  Attached hereto as part of Exhibit 35 is a true and correct copy 

of a list of Reddit posts by “coorlight3.” 
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29. On January 26, 2021, I went to the Reddit post titled “Is it now legal to buy 

Cuban cigars in the US?” posted on June 27, 2015 to the Reddit “Ask Reddit” community by a 

user with the account name “Evanescent_contrail” and located at 

https://www.reddit.com/r/AskReddit/comments/3bas6m/is_it_now_legal_to_buy_cuban_cigars_i

n_the_us/ and took screen shots and printed to PDF and downloaded what appeared on my 

screen, a true and correct copy of which is attached hereto as part of Exhibit 36.  

In that post, “Evanescent_contrail” asks: 

Is it now legal to buy Cuban cigars in the US? 

One of the persons responding states:  

Google says ‘yes’  

Other posts by “Evanescent_contrail” indicate that this person is located in the United 

States.  For example, in approximately January 2018 this user posted “Is this an Osprey? 

Northeast USA, taken 10 minutes ago. There were three, circling.”  Another post by the same 

user states “Snagged this little guy in Upstate NY last week” and shows an image of a bird. 

Attached hereto as part of Exhibit 36 are true and correct copies of these Reddit posts. 

30. On January 26, 2021, I went to the Reddit post titled “What's the best way to 

order (if possible) Cuban cigars in the US, now that they will be legal, after Monday?” posted on 

October 16, 2016 to the Reddit “Ask Reddit” community by a user with the account name 

“Mypurplejacket” and located at 

https://www.reddit.com/r/AskReddit/comments/57pw1m/whats_the_best_way_to_order_if_possi

ble_cuban/ and printed and downloaded to PDF what appeared on my screen, a true and correct 

copy of which is attached hereto as part of Exhibit 37.  

In that post, “Mypurplejacket” asks: 
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What's the best way to order (if possible) Cuban cigars in the US, now that 
they will be legal, after Monday? 
 
One person responds: 

Sorry, not legal for sale, just personal use  

A third person then asks: 

How do you obtain them if nobody can sell them? 

Other posts by “Mypurplejacket” indicate that this person is located in the United States.  

For example, one post states “Looking for a Rideshare to Sheridan. Hello, I'm flying in from 

Alaska to Billings on Saturday Aug. 3rd and need a ride to Sheridan, WY. I was wondering if 

there might be anyone taking a trip to Sheridan that I could maybe catch a ride with.”  Another 

post by “Mypurplejacket” provides another Reddit user with suggestions on things to do in 

Anchorage. Attached hereto as part of Exhibit 37 are true and correct copies of these Reddit 

posts. 

31. On January 26, 2021, I went to the Reddit post titled “Can I buy Cuban Cigars 

Online If I Live in North America?” posted on June 1, 2020 to the Reddit “cigars” community by 

a user with the account name “TheRealRosey” and located at 

https://www.reddit.com/r/cigars/comments/gum4qj/can_i_buy_cuban_cigars_online_if_i_live_in

_north/ and took screen shots and printed to PDF and downloaded what appeared on my screen, 

a true and correct copy of which is attached hereto as Exhibit 38.  

In that post, “TheRealRosey” asks:  

Can I buy Cuban Cigars Online If I Live in North America? 
 
I know the laws have changed and am looking to get my hands on some Cuban 
cigars. 
 
First, is it legal to buy them online if I live in the U.S. 
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Second, does anyone have a legitimate website I can buy with confidence from? 
 
Thanks for any advice. 
 
32. On January 26, 2021, I went to the Reddit post titled “Can I buy Cubans online 

legally?” posted on December 11, 2019 to the Reddit “cigars” community by a user with the 

account name “jetset459” and located at 

https://www.reddit.com/r/cigars/comments/e99n5e/can_i_buy_cubans_online_legally/ and took 

screen shots and printed to PDF and downloaded what appeared on my screen, a true and correct 

copy of which is attached hereto as Exhibit 39.  

In that post, “jetset459” asks:  

Can I buy Cubans online legally? 
 
Our B&Ms in California aren’t legally supposed to sell Cubans. Although I 
know they all have that back room supply of the goodie goodie for the 
privileged, I am not even remotely that cool... yet! 
 
I want to be like you guys and get my hands on Cubans. They are expensive 
and by the looks of it, imposters are everywhere and fakes are ubiquitous. 
 
Can I order authentic Cuban cigars online and have them legally shipped to 
California? 
 
I have seen many references to iHavana. Which is the best and most reliable 
retail website from which I can buy Cubans? 
 
As shown above “B&M” stands for “brick and mortar” retail stores.  See Paragraph 

8 above. 

33. On January 26, 2021, I went to the Reddit post titled “Are Cuban cigars now legal 

in the US? I've heard mixed responses” posted on February 3, 2020 to the Reddit “cigars” 

community by a user with the account name “aronkovacs” and located at 

https://www.reddit.com/r/cigars/comments/ey3gk9/are_cuban_cigars_now_legal_in_the_us_ive_
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heard/ and took screen shots and printed to PDF and downloaded what appeared on my screen, a 

true and correct copy of which is attached hereto as part of Exhibit 40.  

In that post, “aronkovacs” asks: 

Are Cuban cigars now legal in the US? I've heard mixed responses.  

He later states:  

I've heard about lifting the ban but I wasn't sure how to get them. My old T-
store worker said there was a trademarking conflict with retailers but it didn't 
make sense the way he explained. 
 
Other posts by “aronkovacs” indicate that this person is located in the United States.  For 

example, one post from approximately November 2020 states “Good evening. I filed taxes for 

2019. I moved across states, I had w-2s and 1099. Everything is calculated out by HR block, they 

give me a 1099 voucher, I sent the check. Yesterday IRS mails me a letter, their due amount 

shows double than HR block, I still owe. How does this happen and what should I do?” Another 

post states “Crappy photo, found in a pool in Las Vegas NV. It was brown and hairy. What could 

it be?” and shows a photograph of an insect in a pool.  Attached hereto as part of Exhibit 40 are 

true and correct copies of these Reddit posts. 

34. On January 26, 2021, I went to the Reddit post titled “Cuban cigars illegal?” 

posted on March 17, 2018 to the Reddit “cigars” community by a user with the account name 

“NatesNewLife” and located at 

https://www.reddit.com/r/cigars/comments/858pwc/cuban_cigars_illegal/ and took screen shots, 

printed to PDF and downloaded what appeared on my screen, a true and correct copy of which is 

attached hereto as part of Exhibit 41.  

In that post, “NatesNewLife” asks: 

Cuban cigars illegal? 
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Have been reading that certain Cuban cigars are illegal. Are they all illegal 
or only some of them? Thanks. 
 
One person responds: 
 
It’s not as clear cut as being legal or illegal … They were and then they 
weren’t and now they are again. This is speaking of the US, of course. 
 
Other posts by “NatesNewLife” indicate that this person is located in the United States.  

For example, one post from approximately May 2020 states “Are there any vape shops open? I 

live in a northern suburb of saint Paul and everything around here is closed.” Several people 

respond with suggestions in the Minneapolis and St. Paul, Minnesota area to which 

“NatesNewLife” responds “Thanks everyone!” Another post states “Went to L.A just edited one 

of my 100's of car photos.”  Attached hereto as part of Exhibit 41 are true and correct copies of 

these Reddit posts. 

V. Leading Search Engines Direct U.S. Consumers Searching for the Cuban 
COHIBA Cigar to General Cigar’s COHIBA Cigars 
 

A. The Bing Search Engine  
 

i. Search For “Cuban Cohiba” 
 

35. On January 20 and 23, 2021, I double-clicked on the icon for the Bing web 

browser which came pre-installed on my computer. In the search engine window that opened by 

default on my computer (www.bing.com), I typed in “cuban cohiba” and the results for this 

search appeared on my screen (the “Bing Cuban Cohiba Search Results”). I took screen shots 

and downloaded and printed to PDF the Bing Cuban Cohiba Search Results, a true and correct 

copy of which is attached hereto as part of Exhibit 42. The first results appearing on my screen 

were a series of eighteen (18) images and links under the heading “See cuban cohiba.” Each of 

these images was of a General Cigar COHIBA cigar. Each of these links directed me to a website 

that offered General Cigar’s COHIBA cigars for sale. On January 23, 2021, I clicked on each of 
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these links (except for the last one showing an image of a General Cigar COHIBA Red Dot 

Pequenos Cameroon for $14.99 at Thompson cigar) and took a screen shot of what appeared on 

my screen, a true and correct copy of which is attached hereto as part of Exhibit 42.  

I copy below what first appeared on my screen when I searched for “cuban cohiba” on 

Bing’s search engine, www.bing.com, on January 23, 2021:  
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I then returned to the Bing Cuban Cohiba Search Results and clicked on the link to “See 

cuban cohiba” at the top of my screen. It took me to Bing’s “SHOPPING” results for the search 

term “cuban cohiba” (the “SHOPPING” section is identified in the top column heading) 

(hereinafter the “Bing Cuban Cohiba Shopping Results”). The top of the first page of the Bing 

Cuban Cohiba Shopping Results showed me fifteen (15) different COHIBA cigars being offered 

for sale via the internet with direct links to same; all of these offerings were for General Cigar’s 

COHIBA cigars. I took screen shots and printed to PDF what appeared on my screen, true and 

correct copies of which are attached hereto as part of Exhibit 42. I also clicked on each of these 

links and took a screen shot and printed to PDF what appeared on my screen, a true and correct 

copy of which is attached hereto as part of Exhibit 42.  The bottom portion of the Bing Cuban 

Cohiba Shopping Results showed me still further images of COHIBA cigars being offered for 

sale via the internet with direct links to same; all of these offerings were for General Cigar’s 

COHIBA cigars. 

I copy below what first appeared on my screen when I went to the Bing Cuban Cohiba 

Shopping Results: 
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On January 20, 2021, when I clicked on the entry for “Cohiba Black Robusto – SINGLE” 

in the Bing Cuban Cohiba Shopping Results, a page from Thompson Cigar offering the General 

Cigar COHIBA cigar appeared on my screen. I printed and downloaded to PDF what appeared 

on my screen, a true and copy of which is attached hereto as part of Exhibit 43. I purchased that 

cigar. A true and correct copy of my receipt and photograph of the cigar that was delivered to me 

is attached hereto as Exhibit 43. 

I then went back to the Bing Cuban Cohiba Search Results and clicked on the link for 

“Explore Cuban Cohiba.” It took me to the Bing Cuban Cohiba Shopping Results that I describe 

above. 

ii. Search For “Cohiba Cuban cigars” 
 

36. On February 1, 2021, I double-clicked on the icon for the Bing web browser 

which came pre-installed on my computer. In the search engine window that opened by default 

on my computer (www.bing.com), I typed in “Cohiba Cuban cigars” and the results for this 

search appeared on my screen (the “Bing Cohiba Cuban Cigars Search Results”). I took screen 

shots and downloaded and printed to PDF the Bing Cohiba Cuban Cigars Search Results, a true 

and correct copy of which is attached hereto as part of Exhibit 44. The first results appearing on 

my screen were a series of eighteen (18) images and links under the heading “See Cohiba Cuban 

cigars.” All of these images were of a General Cigar COHIBA cigar. All of these links directed 

me to a website that offered for sale General Cigar’s COHIBA cigars. I clicked on each of these 

links and took a screen shot of what appeared on my screen, a true and correct copy of which is 

attached hereto as part of Exhibit 44.  

I copy below what first appeared on my screen when I searched for “Cohiba Cuban 

cigars” on Bing’s search engine, www.bing.com:  
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I then returned to the Bing Cohiba Cuban Cigars Search Results and clicked on the link to 

“See Cohiba Cuban cigars” at the top of my screen. It took me to Bing’s “SHOPPING” results 

for the search term “Cohiba Cuban cigars” (the “SHOPPING” section is identified in the top 

column heading) (hereinafter the “Bing Cohiba Cuban Cigars Shopping Results”). The first page 

of the Bing Cohiba Cuban Cigars Shopping Results showed me twenty (20) items.  The first 

seventeen (17) of these items were images of different COHIBA cigars being offered for sale via 

the internet with direct links to same; all of these offerings were for General Cigar’s COHIBA 

cigars. The last three (3) items consisted of two (2) images of different COHIBA cigars being 

offered for sale via the internet with direct links to same and one (1) image of artwork of Cuban 

cigars.  I took screen shots and printed to PDF what appeared on my screen, true and correct 

copies of which are attached hereto as part of Exhibit 44. I also clicked on each of these links and 

took a screen shot and printed to PDF what appeared on my screen, a true and correct copy of 

which is attached hereto as part of Exhibit 44. 
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I copy below what first appeared on my screen when I went to the Bing Cohiba Cuban 

Cigars Shopping Results: 
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I then went back to the Bing Cohiba Cuban Cigars Search Results and clicked on the link 

for “Explore cohiba cuban cigars.” It took me to the Bing Cohiba Cuban Cigars Shopping 

Results. 

B. The Yahoo Search Engine 

i. Search For “Cuban Cohiba” 

37. On January 29, 2021, I entered the Yahoo search engine located at 

www.yahoo.com and searched for the term “Cuban Cohiba.” The results for this search appeared 

on my screen (the “Yahoo Cuban Cohiba Search Results”). I took a series of screen shots of the 

first page of search results and printed to PDF the Yahoo Cuban Cohiba Search Results, a true 

and correct copy of which is attached hereto as part of Exhibit 45. On the top right hand side of 

the first page of results were eight (8) images and links under the heading “Shop for Cuban 

Cohiba.” Each of these images was of a General Cigar COHIBA cigar. Each of these links 

directed me to a website that offered for sale General Cigar’s COHIBA cigars. I clicked on each 

of these links and took a screen shot of what appeared on my screen, a true and correct copy of 

which is attached hereto as part of Exhibit 45.  

I copy below what first appeared on my screen when I searched for “Cuban Cohiba” on 

Yahoo’s search engine, www.yahoo.com:  
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On the Yahoo Cuban Cohiba Search Results, I clicked on the link for “Cohiba Puro 

Dominicana” and was directed to the webpage of Thompson Cigar that was offering for sale 

General Cigar’s COHIBA Puro Dominicana cigar. I purchased this cigar from the Thompson 

Cigar website. A true and correct copy of my order and the COHIBA cigars that arrived are 

attached hereto as part of Exhibit 45. 

ii. Search For “Cohiba Cuban cigars” 

38. On February 2, 2021, I entered yahoo.com into my google browser and conducted 

a search. In the search engine window that opened in that search (www.yahoo.com), I typed in 

“Cohiba Cuban cigars” and the results for this search appeared on my screen (the “Yahoo Cohiba 

Cuban Cigars Search Results”). I took a series of screen shots of the first page of search results 

and printed to PDF the Yahoo Cohiba Cuban Cigars Search Results, a true and correct copy of 

which is attached hereto as part of Exhibit 46. On the top right hand side of the first page of the 

results were eight (8) images and links under the heading “Shop for Cohiba Cuban cigars.” Each 
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of these images was of a General Cigar COHIBA cigar. Each of these links directed me to a 

website that offered for sale General Cigar’s COHIBA cigars. I clicked on each of these links 

and took a screen shot of what appeared on my screen, a true and correct copy of which is 

attached hereto as part of Exhibit 46.  

I copy below what first appeared on my screen when I searched for “Cohiba Cuban 

cigars” on Yahoo’s search engine, www.yahoo.com:  

 

C. Semrush and Statista, Online Data Providers, Indicate that Persons Located in the 
United States Frequently Search For the Terms “Cohiba Cuban Cigars” and “Cuban 
Cohiba” on Bing and Yahoo 

 
39. As described more fully below in this Paragraph 39, Semrush and Statista, online 

data providers, indicate that persons located in the United States frequently search for the terms 

“Cohiba Cuban cigars” and “Cuban Cohiba” on Bing and Yahoo.   

Semrush indicates that, over the last 12 months, persons in the United States searched for 

the term “Cohiba Cuban cigars” 6,600 times per month and searched for the term “Cuban 
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Cohiba” 1,600 times per month; and Statista and Comscore indicate that Bing and Yahoo are the 

second and third most popular search engines in the United States. 

a. On February 1, 2021, I went to the website 

https://www.semrush.com/dashboard/. Under the “Keyword Research” on the left-hand side, I 

selected “Keyword Overview.” In the screen that appeared on my computer (the “Keyword 

Overview Page”), I typed in “Cohiba Cuban cigars” in the search bar next to “Keyword 

Overview” at the top of the screen and hit the “Search” button. I printed and downloaded to PDF 

what appeared on my screen, a true and correct copy of which is attached hereto as part of 

Exhibit 47. The results show that the “Volume” for this search query is 6,600 in the United 

States.  

I then placed my mouse over the question mark next to the heading labelled “Volume” 

and a window popped up explaining that “Volume” is “The average number of monthly searches 

for the analyzed keyword over the last 12 months.” See Exhibit 33 above.  The webpage 

https://www.semrush.com/kb/683-what-is-search-volume-in-semrush, a true and correct copy of 

which is attached hereto as part of Exhibit 47, explains that “Search volume is the average 

number of times a specific search query is entered on a search engine per month. The volume 

in the main SEMrush database represents the number of searches using national level data. 

Therefore, volume can change when you change the regional database you're viewing (US, 

Canada, UK, etc).” (Emphasis original.) 

b. I then went back to the Keyword Overview Page, typed in “Cuban 

Cohiba” in the search bar next to “Keyword Overview” at the top of the screen and hit the 

“Search” button. I printed and downloaded to PDF what appeared on my screen, a true and 
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correct copy of which is attached hereto as part of Exhibit 47. The results show that the 

“Volume” for this search query is 1,600 in the United States.  

c. On January 26, 2021, I went to the Statista website located at 

www.statista.com. While on that website, I searched for “Share of search queries handled by 

leading U.S. search engine providers,” clicked on the link to “Market share of search engines in 

the United States 2008-2020” that appeared on my screen and downloaded to PDF the chart that 

appeared on my screen, a true and correct copy of which is attached hereto as part of Exhibit 48. 

This chart shows that Microsoft Sites, Bing, account for approximately twenty to twenty-five 

percent (20-25%) and Verizon Media (consisting of Yahoo and Oath) account for approximately 

ten to twelve and a half percent (10-12.5%) of all search queries in the United State from 2015 to 

2020.  See also Seattle Organic SEO, “Comscore Search Rankings October 2020 – Bing Creeps 

Up the Search Marketing Share Ranks” available at https://seattleorganicseo.com/comscore-

search-rankings-oct-2020-bing-creeps-up-the-search-marketing-share-ranks/ (dated Dec. 18, 

2020), a true and correct copy of which is attached hereto as part of Exhibit 48.  

I then searched for “Search engine usage by brand in the U.S.” and clicked on the link to 

“Search engine usage by brand in the U.S. 2020” that appeared on my screen and downloaded to 

PDF the chart that appeared on my screen, a true and correct copy of which is attached hereto as 

part of Exhibit 48. This chart is titled “Search engine usage by brand in the U.S. 2020” and was 

published on November 19, 2020. It shows the results of a survey conducted of 4,184 

respondents in the United States between February and July 2020. The chart indicates that thirty-

one percent (31%) of the respondents used Yahoo and twenty-seven percent (27%) of the 

respondents used Bing in the past 4 weeks. 
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The Statista website states on its homepage that it is “Global No.1 Business Data 

Platform.” On its website titled “Why trust Statista” (https://www.statista.com/aboutus/trust), it 

states “For 13 years now, Statista has been the market leader in the provision of reliable business 

data” and shows that its statistics were cited in over 125,000 news media articles in 2019 and that 

“[m]ore than 2,000 universities rely on Statista.” Attached hereto as part of Exhibit 48 is a true 

and correct copy of what appeared on my screen when I went to the Statista homepage and its 

webpage https://www.statista.com/aboutus/trust.  

d. On January 28, 2021, I went to the webpage titled “Comscore Releases February 

2016 U.S. Desktop Search Engine Rankings” and located at 

https://www.comscore.com/Insights/Rankings/comScore-Releases-February-2016-US-Desktop-

Search-Engine-Rankings. I printed and downloaded to PDF what appeared on my screen, a true 

and correct copy of which is attached hereto as Exhibit 49. This is a press release from 

Comscore, Inc. that indicates that it “released its monthly Comscore qSearch™ analysis of the 

U.S. desktop search marketplace.” This analysis showed that Microsoft Sites accounted for 

twenty-one point four percent (21.4%) and Yahoo Sites accounted for twelve point two percent 

(12.2%) of the Explicit Core Search Share in the United States and that in February 2016, “31.9 

percent of searches were powered by Bing.” This press release states that Comscore, Inc. “is a 

leading cross-platform measurement company that precisely measures audiences, brands and 

consumer behavior everywhere.” 

VI. General Cigar’s COHIBA Cigars Are Sold at Convenience Stores  
 

40. I attach hereto as Exhibits 50, 51 and 52 evidence that General Cigar’s COHIBA 

cigars are sold at convenience stores in different locations in the United States.   
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a. On January 29, 2021, I went to the website located at 

www.plazaminimart.com and printed and downloaded to PDF what appeared on my screen, a 

true and correct copy of which is attached hereto as part of Exhibit 50. This website shows that 

the Plaza Mini-Mart is a convenience store located at 5022 W. Lawrence Avenue in Chicago, 

Illinois that offers for sale, among other products, beer, bread, candy, chips, cigars, lottery tickets 

and soda. I paste below a photograph taken by Dean J. Gluth, a Licensed Private Detective, on 

January 18, 2021, of the outside of the Plaza Mini-Mart: 

 

I clicked on “Fine Cigar” under the “Category” heading on this website and downloaded 

to PDF what appeared on my screen, a true and correct copy of which is attached hereto as part 

of Exhibit 50. It showed the following image: 

 

 On January 18, 2021, Dean J. Gluth, a Licensed Private Detective, went to the Plaza 

Mini-Mart at 5022 W. Lawrence Avenue in Chicago, Illinois and asked the clerk at the store if 
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they sold Cohiba cigars.  They showed him a box of Cohiba Blue cigars (an image of which I 

paste below), which he purchased. 

 

 See Declaration of Dean J. Gluth, dated February 3, 2021, attached hereto as part of 

Exhibit 50. 

b. On January 26 and February 2, 2021, I went to the Facebook page for 

“Central Mart” located at https://www.facebook.com/Central-Mart-196126724313194/ and 

printed and downloaded to PDF what appeared on my screen, a true and correct copy of which is 

attached hereto as part of Exhibit 51. I clicked on “See All” under the “Photos” section and 

printed and downloaded to PDF what appeared on my screen, a true and correct copy of which is 

attached hereto as part of Exhibit 51. This Facebook page indicates that the Central Mart is a 

convenience store and tobacco outlet located in York, Pennsylvania that sells “groceries, tobacco 

products, soda, snacks, coffee, ice-cream etc”  

Below is an image appearing on a post dated April 15, 2018 by Central Mart to its 

Facebook account together with the text “We now carry premium Cigars! Cohiba and 

Montecristo Crystal Selección - Churchill en Tubo....in stock now...   ”  A true and correct 

copy of this post is attached hereto as part of Exhibit 51. 
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 I paste below a true and correct copy of the image at the top of the Central Mart’s 

Facebook account: 

 

c. On January 26, 2021, I went to the website located at 

https://www.larrysdrivethru.com/ and printed and downloaded to PDF what appeared on my 

screen, a true and correct copy of which is attached hereto as part of Exhibit 52. I clicked on 

“About Us” and printed and downloaded to PDF what appeared on my screen, a true and correct 

copy of which is attached hereto as part of Exhibit 52. I clicked on “Fine Cigars” and printed and 
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downloaded to PDF what appeared on my screen, a true and correct copy of which is attached 

hereto as part of Exhibit 52. I clicked on “Monthly Ad” and printed and downloaded to PDF 

what appeared on my screen, a true and correct copy of which is attached hereto as part of 

Exhibit 52.  

This website states that the store, located in Poland, Ohio, sells beer, wine, “typical 

convenience store foods” as well as cigars, including the General Cigar COHIBA cigar, both in a 

“Drive Thru” feature and a “Mini Mart.” It also shows that it sells groceries such as baking 

goods, cereals, coffee, canned goods, snacks, pet supplies, household items.  

Images posted on the Larry’s Drive Thru website include the following: 
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VII. General Cigar’s Premium COHIBA Cigars Are Frequently Sold on CigarBid 
Individually For Five Dollars ($5) Or Less and In Packs of Five (5) or Ten (10) 
Cigars For Less Than Twenty Dollars ($20) 
 

41. Between January 9 and 21, 2021, I went to the CigarBid online cigar auction 

website (www.cigarbid.com), bid on, won and purchased the following General Cigar COHIBA 

cigars at the prices identified in the chart below. In sum, I paid between: 

 $17 and $19.50 for a pack of ten (10) General Cigar Red Dot COHIBA cigars or between 
$1.70 and $1.95 per cigar;  
 

 $12 and $14 for a pack of five (5) General Cigar Red Dot, Nicaragua and Connecticut 
COHIBA cigars or between $2.40 and $2.80 per cigar; and  
 

 $2 and $5 for individual General Cigar Red Dot, Black, Blue and Puro Dominicana 
COHIBA cigars. 
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The prices I paid were a small fraction of the Manufacturer’s Suggested Retail Price 

(MSRP), generally just 15% of the MSRP and in one instance less than 9% of the MSRP, as 

shown in the chart below. 

I was not the only person to win these auctions, as shown in the chart below. Each 

auction included multiple units of the General Cigar COHIBA cigars for sale. Over one hundred 

and fifty (150) other people purchased these same General Cigar COHIBA cigars for the same or 

very similar prices as shown in the chart below.   

After January 21, 2021, I went to www.cigarbid.com and saw that similar auctions for 

General Cigar’s COHIBA cigars for similar prices occurred and are occurring after January 21, 

2021. 

The Cigar Bid website only sells to persons located in the United States.  I went to 

www.cigarbid.com’s Frequently Asked Questions section, a true and correct copy of which is 

attached here as Exhibit 53, and, in response to the question of whether the website ships 

internationally, it states that this website “currently ship to the US and APO [Army Post Office] 

addresses only. We do not handle international shipping at this time.” The www.cigarbid.com 

website describes itself as “America’s #1 Online Cigar Auction” website. See Exhibits 53-66.  

I attach hereto as Exhibits 54 to 65 true and correct copies of www.cigarbid.com’s listing 

for each of the auctions identified in the chart below as well as photographs I took of the cigars I 

received in the mail and the receipt for same.   

Lot No. Name of Cigar Number 
of 

Cigars 

Total 
Price I 
Paid 

MSRP Price I 
Paid 
Per 

Cigar 

Exhibit 
No. 

No. of 
Other 
People 
Who 
Won 

3793932 Cohiba Red Dot 
Robusto 

10 $17.00 $204.90 $1.70 54 15 
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Lot No. Name of Cigar Number 
of 

Cigars 

Total 
Price I 
Paid 

MSRP Price I 
Paid 
Per 

Cigar 

Exhibit 
No. 

No. of 
Other 
People 
Who 
Won 

3795730 Cohiba Red Dot 
Robusto 

10 $19.50 $204.90 $1.95 55 10 

3801302 Cohiba Nicaragua 
N5x50 (Robusto) 

(5.0"x50) 

5 $12.00 $83.95 $2.40 56 20 

3793144 Cohiba Red Dot 
Robusto 

5 $13.00 $102.45 $2.60 57 42 

3795255 Cohiba 
Connecticut 

Robusto 

5 $14.00 $103.45 $2.80 58 23 

3802700 Cohiba Puro 
Dominicana 

Corona 

1 $2.00 $15.99 $2.00 59 6 

3802496 Cohiba Red Dot 
Churchill 

1 $3.00 $22.99 $3.00 60 6 

3802768 Cohiba Puro 
Dominicana 

Churchill 

1 $3.00 $23.00 $3.00 61 5 

3802924 Cohiba Blue 
Robusto 

1 $3.00 $10.99 $3.00 62 20 

3802610 Cohiba Black 
Robusto 

1 $4.00 $21.29 $4.00 63 4 

3801380 Cohiba Puro 
Dominicana 

Churchill 

1 $5.00 $23.00 $5.00 64 1 

3803050 Cohiba Puro 
Dominicana 

Robusto 

1 $3.00 $19.49 $3.00 65 4 

 

a. The www.cigarbid.com website has a webpage titled “Buy the most well-known 

Cohiba cigars at low prices here at CigarBid!” in which it describes the “Cohiba” cigars as 

Symbolizing the good life, Cohiba cigars are the most well-known luxury cigars in 
the entire world. Known for extravagant taste and complex flavor, true cigar 
enthusiasts know Cohiba to be one of the best cigar brands around. Originally 
crafted in the streets of Havana, Cuba, these classic cigars are now manufactured 
in the Dominican Republic, and these premium handmade cigars are just as 
delicious and artistic from the beginning. 
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Cohiha stays on top of the industry trends, and even has a blend crafted by Jay-Z, 
Cohiba Comador that epitomizes the definition of top-shelf luxury. Cohiba 
Nicaragua is a full-bodied blend of finely aged tobacco leaves creating a bolder 
profile than Cohiba’s other classic blends. But of course, the most popular Cohiba 
cigar has always been the original. With five years of research and study, Cohiba 
Red Dot is the perfect replica of the original Cuban Cohiba. It’s 90+ rated countless 
times, and its undeniably creamy and smooth. You can shop all of Cohiba's fantastic 
blends here, at CigarBid, for the best prices available. 
 

Attached hereto as Exhibit 66 is a true and correct copy of that webpage, located at 

https://www.cigarbid.com/shop/cohiba/2069169/?shop=Cigars.  

b. After receiving the General Cigar COHIBA Black, Blue, Red Dot and 

Connecticut cigars, I reviewed these cigars to see if it said “Republica Dominicana” or 

“Dominican Republic” anywhere on the band. At first, I could not find where it said this on any 

of these cigars. After reviewing all parts of the bands very closely several times and in different 

lighting, I eventually saw that it said “Republica Dominicana” in silver lettering within the silver 

band above and beneath the word “COHIBA” on the COHIBA Black, Blue and Red Dot and 

Connecticut cigars.  

I measured the lettering of the words “Republica Dominicana” on the COHIBA Black, 

Blue, Red Dot and Connecticut cigars; they measured approximately one thirty-second (1/32) of 

an inch. I felt the band of these cigars; the words “Republica Dominicana” did not feel embossed 

or raised to my touch.  

I would not have seen that the COHIBA Black, Blue, Red Dot and Connecticut cigars 

stated “Republica Dominicana” on their bands had I not deliberately looked for these words. 

I paste below the General Cigar COHIBA Red Dot cigar in Exhibit 60 (that I purchased 

via CigarBid) with an arrow indicating where it says “Republica Dominicana” in 1/32 of an inch 

lettering in silver against a silver background: 
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VIII. Similarity of the Lettering of the General Cigar and Cuban COHIBA Cigars 

42. On January 29, 2021, I went to the webpages for General Cigar’s COHIBA 

Comador and Edición Diamante cigars on General Cigar’s Cigar World website, located at 

https://www.cigarworld.com/cigars/cohiba/comador/ and 

https://www.cigarworld.com/cigars/cohiba/edicion-diamante/ and printed and downloaded to 

PDF what appeared on my screen, a true and correct copy of which is attached hereto as Exhibit 

67. Both of these pages show the COHIBA mark without a red dot in the in “O” of COHIBA. 

See also supra Paragraph 27 (showing that General Cigar operates the website Cigar World). 

43. Below I show the lettering of General Cigar’s COHIBA and the Cuban COHIBA:  
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CUBAN COHIBA - Image from Appendix G to the Written 
Direct Testimony of Alan Siegel in Empresa Cubana del 
Tabaco v. Culbro Corp., 97 Civ. 8399 (S.D.N.Y.) (June 2, 
2003)  

 

GENERAL CIGAR COHIBA - Image from General Cigar’s 
1995 Trademark Registration at the USPTO (Registration No. 
1,898,273). According to the evidence in that case, General 
Cigar’s trademark counsel provided a photocopy of the word 
“COHIBA,” taken from Petitioner’s Cohiba box, to the 
Trademark Drawing Group in order to prepare the block letter 
drawing of COHIBA attached to the General Cigar’s USPTO 
December 30, 1992 trademark application. 180 TTABVUE 
177-181 (PX 890).  General Cigar’s Vice President Assistant 
General Counsel testified that the typeface of its registered 
COHIBA mark is “the same” as the typeface of the Cuban 
COHIBA mark. Federal Action Trial Transcript 1263:5-20 
(Milstein). 

 
 

GENERAL CIGAR COHIBA -Image from General Cigar’s 
website “Cigar World,” located 
https://www.cigarworld.com/cigars/cohiba/comador/ and 
https://www.cigarworld.com/cigars/cohiba/edicion-diamante/. 
See supra Paragraph 42, downloaded on January 29, 2021. 

 

GENERAL CIGAR COHIBA - From Declaration of Steven 
Abbot, dated Sept. 29, 2020, General Cigar’s Senior Brand 
Manager (“Abbot Declaration”), Para. 17, 287 TTABVUE 10 
(image provided by Abbot of General Cigar’s “long standing 
graphic COHIBA mark, used on all COHIBA subbrands”). This 
lettering is the same as the lettering in General Cigar’s 1995 
Trademark Registration (above) 

 

GENERAL CIGAR COHIBA - Image from Appendix G to 
the Written Direct Testimony of Alan Siegel in Empresa 
Cubana del Tabaco v. Culbro Corp., 97 Civ. 8399 (S.D.N.Y.) 
(June 2, 2003) 

 

CUBAN COHIBA - From Abbot Declaration, Para. 43, 287 
TTABVUE 27 (one of the images of the Cuban COHIBA cigar 
graphic presented by Abbot for his side-by-side comparison) 

 

GENERAL CIGAR COHIBA - From Abbot Declaration, 
Exhibit P, 287 TTABVUE 191; Abbot identifies Exhibit P as 
“[r]epresentative examples of [General Cigar’s] digital 
advertising for COHIBA and its sub-brands over the past 6 
years” 

 

GENERAL CIGAR COHIBA - From advertisement by 
General Cigar for its COHIBA Nicaragua cigar in Cigar 
Aficionado (published in November/December 2014) 
(Petitioner’s NOR Exhibit 57, 171 TTABVUE 794) 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 
 Petitioner, 

v. 
GENERAL CIGAR CO., INC. and CULBRO 
CORP. 
 Respondents. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 

SECOND DECLARATION OF SUSAN BAILEY 
 

EXHIBIT 7 
 

 

 

 

 

 

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 
 Petitioner, 

v. 
GENERAL CIGAR CO., INC. and CULBRO 
CORP. 
 Respondents. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 

SECOND DECLARATION OF SUSAN BAILEY 
 

EXHIBIT 14 
 

 

 

 

 

 

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 
 Petitioner, 

v. 
GENERAL CIGAR CO., INC. and CULBRO 
CORP. 
 Respondents. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 

SECOND DECLARATION OF SUSAN BAILEY 
 

EXHIBIT 15 
 

 

 

 

 

 

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 
 Petitioner, 

v. 
GENERAL CIGAR CO., INC. and CULBRO 
CORP. 
 Respondents. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 

SECOND DECLARATION OF SUSAN BAILEY 
 

EXHIBIT 16 
 

 

 

 

 

 

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 
 Petitioner, 

v. 
GENERAL CIGAR CO., INC. and CULBRO 
CORP. 
 Respondents. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 

SECOND DECLARATION OF SUSAN BAILEY 
 

EXHIBIT 17 
 

 

 

 

 

 

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of Trademark Registration No. 1147309 

For the mark COHIBA 

Date registered: February 17, 1981 

 

AND 

 

In the matter of the Trademark Registration No. 1898273 

For the mark COHIBA 

Date registered: June 6, 1995 

 ------------------------------------------------------------------- x  

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. and CULBRO 

CORP. 

 Respondents. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

 

 

Cancellation No. 92025859  

 

 

 ------------------------------------------------------------------- x  

 

 

 

 

SECOND DECLARATION OF SUSAN BAILEY 

 

EXHIBIT 51 

 

 

 

 

 

 

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of Trademark Registration No. 1147309 

For the mark COHIBA 

Date registered: February 17, 1981 

 

AND 

 

In the matter of the Trademark Registration No. 1898273 

For the mark COHIBA 

Date registered: June 6, 1995 

 ------------------------------------------------------------------- x  

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. and CULBRO 

CORP. 

 Respondents. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

 

 

Cancellation No. 92025859  
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SECOND DECLARATION OF SUSAN BAILEY 

 

EXHIBIT 52 

 

 

 

 

 

 

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 
 Petitioner, 

v. 
GENERAL CIGAR CO., INC. and CULBRO 
CORP. 
 Respondents. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 

SECOND DECLARATION OF SUSAN BAILEY 
 

EXHIBIT 67 
 

 

 

 

 

 

Name of the Party Offering the Exhibit: Empresa Cubana del Tabaco d.b.a. Cubatabaco 
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